Digitized  by  tine  Internet  Arciiive 

in  2008  witii  funding  from 

IVIicrosoft  Corporation 


littp://www.arcliive.org/details/contractsinrestrOOjolluoft 


CONTRACTS  IN 
RESTRAINT  OF  TRADE. 


Just  Published. 

Price  10/- ; 
For  Cash,  post  free,  8/5 

PEASE   AND  LATTER 

ON 

THE  LAW  OF  CONTRACT 

THIRD   EDITION 
BY 

J.  G.   PEASE 

BARRISTEB-AT-LAW 


"  Unquestionably  the  best  of  its  kind." — 

Law  Mies 

"  Presents  the  Law  very  clearly  and  concisely." — 
Soliciton'  Journal 


BUTTERWORTH  &  Co.,  BeLL  YaRD,  TeMPLE  BAR 


CONTRACTS    IN 
RESTRAINT  OF  TRADE. 


W!^^\eNOLD  jolly,   M.A. 

OF  Lincoln's  inn,  bauristkr-at-law. 


THIRD  EDITION. 


LONDON : 

BUTTEEWOKTH  &  CO.,  Bell  Yard,   Temple  Bar. 

3Law  publi0ber0. 

SYDNEY^    BUTTERWORTH  &   CO.  (AUSTRALIA),  LTD. 
CALCUTTA  :  BUTTERWORTH  &  CO.  (INDLA),  LTD. 
WINNIPEG  :  BUTTERWORTH  &  CO.  (cANADA),  LTD. 

1914. 


PRINTED  BY 

WILLIAM  CLOWES  AND  SONS,   LIMITED, 

LONDON  AND  BECCLES. 


PREFACE. 

Since  the  publication  of  the  last  edition  of  this  short 
treatise  the  application  of  the  restraint  of  trade 
doctrine  as  between  employer  and  employed  lias  been 
modified  in  no  small  degree  by  the  trend  of  modern 
decisions.  The  days  of  Shylock  and  his  bond  are 
over,  and  the  quality  of  mercy  is  now  strained  in 
favour  of  the  employe.  This  branch  of  the  law 
relating  to  restraints  contained  in  service  agreements 
has  recently  been  the  subject  of  an  important  decision 
of  the  House  of  Lords  in  Mason's  Case.  But  there  is 
another  and  even  more  interesting  aspect  of  the 
doctrine  which  within  the  last  year  has  been  considered 
both  by  the  House  of  Lords  and  by  the  Privy  Council. 
Since  this  work  first  saw  the  light — nearly  twenty 
years  ago — powerful  amalgamations  and  associations 
of  manufacturers  have  grown  up  in  almost  all  the 
large  industries,  and  the  doctrine  of  restraint  of  trade 
has  become  of  paramount  importance  with  reference 
to  combinations  of  this  character. 

It  is  believed  that  almost  all  the  reported  cases 
relating   to   restraint   of  trade  will  be  found  in  the 


vi  Preface. 

present  edition,  and  an  attempt  has  been  made  to 
extract  the  principles  underlying  the  numerous  and 
often  conflicting  decisions,  and  to  find  a  "  pathway  to 
reality"  across  the  "  wilderness  of  single  instances." 

W.  A.  J. 
Lincoln's  Inn, 

April,  1914. 
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CONTRACTS  IN  EESTEAINT  OF  TRADE, 


CHAPTEE   I. 

INTRODUCTION  TO  THE  SUBJECT. 

The  doctrine  that  any  restraint  of  trade  is  contrary 
to  public  policy  is  said  to  be  based  on  the  provisions 
of  Magna  Carta  (a).  It  was  certainly  well  estabHshed 
at  the  time  when  the  nation  was  passing  through  the 
transition  from  status  to  contract  which  resulted  from 
the  decay  of  the  feudal  system,  and  the  importance 
of  contractual  obligations  first  began  to  be  recog- 
nized (6).  Acording  to  a  well-known  dictum  of  Mr. 
Justite  Burrough,  "  public  policy  is  a  very  unruly 
horse,  and  when  once  you  get  astride  it  you  never  know 
where  it  will  carry  you "  (c).  When  a  contract,  if 
carried  out,  would  be  conducive  to  immorahty,  or  would 
interfere  with  the  due  administration  of  justice,  it  is 
not  difficult  to  determine  that  it  is  contrary  to  public 
policy,  and  therefore  void.  In  this  connection  the 
expression  *'  public  policy "  is  used  in  the  sense  of 

(a)  In  Claygate  v.  Batchelor,  Owen,  143. 

(b)  See  The  Dyer's  case  in  the  year  1415,  2  Hen.  V.,  fol.  5,  pi.  26. 

(c)  Richardson  v.  Mellish,  2  Bing.  252. 

C.  B 
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the  moral  welfare  of  the  community.  But  when  a 
contract  in  restraint  of  trade  is  said  to  be  contrary  to 
public  policy,  the  expression  is  there  used  in  the  sense 
^  of  the  commercial  rather  than  of  the  moral  interests 
of  the  pubhc.  To  determine  what  is  and  what  is  not 
prejudicial  to  the  interests  of  trade  may  in  some  cases 
require  very  exceptional  insight  into  economic  con- 
ditions and  the  nature  of  commercial  transactions, 
and  consequently,  as  Mr.  Justice  Cave  once  remarked, 
"  Judges  are  more  to  be  trusted  as  interpreters  of  the 
law  than  as  expounders  of  what  is  called  public  policy." 
The  language  of  a  well-known  American  Judge  on  this 
point  seems  worthy  of  notice.  "  I  by  no  means  deny," 
he  said,  "  the  right  or  the  propriety  of  judicially 
determining  that  a  contract  which  is  actually  at  war 
with  any  established  interest  of  society  is  void  because 
the  interests  of  individuals  must  be  subservient  to  the 
public  welfare.  But  I  insist  that  before  a  Court  should 
determine  a  contract  which  has  been  made  in  "good 
faith  stipulating  for  nothing  which  is  malum  in  se, 
nothing  which  is  made  malum  proJiihitum  to  be  void 
as  contravening  the  policy  of  the  State,  I  should  be 
satisfied  that  the  advantage  to  accrue  to  the  pubhc 
from  so  doing  is  certain  and  substantial,  not  theoretical 
or  problematical "  (^). 

(d)  Howe,  J.,  in  Kellogg  v.  Larkin,  3  Pinney,  136  ;  and  cf. 
judgment  of  Lord  Bramwell  in  the  Mogul  case,  1892,  A.  C.  at 
p.  45 ;  and  judgment  of  Kennedy,  L.J.,  in  the  North-West  Salt 
Co.  case,  107  L.  T.  439. 
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But  these  observations,  however  pertinent  when 
addressed  to  the  question  whether  it  is  competent  to 
our  Courts  to  "  invent  a  new  head  of  PubHc  Policy  "(e), 
do  not  seem  to  have  the  same  weight  with  reference 
to  an  established  principle  of  law  which  has  for  centuries 
commended  itself  to  English  notions  of  justice  and 
expediency.  It  is  submitted  that  a  rule  of  law  once 
estabHshed  can  only  be  annulled  by  the  legislature, 
although  the  application  of  the  rule  to  any  particular 
case  necessarily  involves  taking  into  consideration 
the  altered  conditions  of  modern  hfe.  Unfortunately 
the  distinction  between  the  appHcation  and  the  abro- 
gation of  a  rule  of  law  is  frequently  lost  sight  of  ;  and 
when  once  it  is  admitted  that  public  policy  with  refer- 
ence to  commercial  transactions  is  not  stereotyped,  but 
changes  with  the  habits,  capacities,  and  opportunities 
of  the  public,  it  follows  that  the  application  of  the 
Kestraint  of  Trade  doctrine  must  largely  depend  on 
the  notions  of  policy  and  expediency  from  time  to 
time  entertained  by  our  judges.  It  is  for  this  reason 
that  although  the  decisions  on  the  subject  present  what 
Kekewich,  J.,  once  described  as  "an  embarrassment 
of  wealth  "  the  law  is  still  to  some  extent  fluctuating 
and  uncertain. 

The  history  of  the  Eestraint  of  Trade  doctrine  may, 
it  is  submitted,  be  divided  into  four  periods,  viz.  (1)  the 

(e)  See  judgment  by  Lord  Halsbury  in  Janson  v,  Driefontein, 
1902,  A.  C.  at  p.  491, 
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period  prior  to  the  decision  in  Mitchel  v.  Beynolds  (/ ) ; 
(2)  the  period  from  the  decision  in  Mitchel  v.  Beynolds 
to  the  decision  in  Bousillon  v.  Bousillon  {g) ;  (3)  the 
period  from  the  decision  in  Bousillon  v.  Bousillon  to 
the  end  of  the  nineteenth  century ;  and  (4)  a  new 
period  which  commenced  with  the  present  century 
during  which  there  has  been  a  tendency  to  regard  con- 
tracts in  restraint  of  trade,  at  any  rate  as  between 
employer  and  employed,  with  disfavour.  In  early  times 
all  restraints  of  trade,  whether  general  or  restricted 
to  a  particular  area,  were  thought  to  be  contrary  to 
public  poHcy  (/i),  but  during  the  seventeenth  century 
an  exception  was  engrafted  on  this  rule,  viz.  that  a 
partial  restraint  might  be  upheld  if  it  was  reasonable, 
having  regard  to  the  special  circumstances.  This 
exception  was  established  at  the  beginning  of  the 
^  eighteenth  century  by  the  decision  of  Lord  Maccles- 
field in  the  celebrated  case  of  Mitchel  v.  Beynolds  (i). 
In  that  case  Lord  Macclesfield  laid  down  (1)  that  to 
obtain  the  sole  exercise  of  any  known  trade  throughout 
England  is  a  compleat  monopoly  (J),  and  against  the 

(/)  1711,  1  P.  Wms.  181. 

{g)  1880,  14  C.  D.  351. 

(h)  See  dicta  in  NordenfeWs  case,  1894,  A.  C.  at  pp.  541,  556, 
564,  575. 

{i)  1  P.  W.  181. 

0')  The  term  "  monopoly  "  is  here  used  in  a  loose  sense,  and 
not  in  its  proper  legal  signification  of  a  right  granted  by  the 
Crown.  See  Att.-Gen.  of  Australia  v.  Adelaide^  Steamship  Com» 
pany,  1913,  A.  C.  at  p.  795. 
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policy  of  the  law ;  (2)  that  when  restrained  to  parti- 
cular places  or  persons  (if  lawfully  and  fairly  obtained) 
the  same  is  not  a  monopoly. 

After  the  decision  in  Mitchel  v.  Beynolds,  a  dis- 
tinction was  drawn  between  general  and  partial 
restraints — the  former  being  held  to  be  ipso  facto 
bad,  whilst  the  latter  were  upheld  if  reasonable  both  in 
the  interests  of  the  contracting  parties  and  of  the 
public. 

A  general  restraint  was  one  which  extended  to  the 
whole  of  the  United  Kingdom  and  was  not  limited 
as  regards  persons.  It  has  been  said  that  the  sole 
reason  why  Lord  Macclesfield  considered  a  general 
restraint  void  was  that  it  was  inconceivable  in  his  day 
that  such  a  restraint  should  be  required  for  the  pro- 
tection of  the  covenantee.  But  it  is  submitted  that 
the  distinction  between  general  and  partial  restraints 
was  really  based  on  the  theory  that,  when  there  is 
a  space  limit,  the  advantage  gained  by  those  out- 
side the  limit  may  be  set  against  the  loss  of  the 
public  within  the  limit  (k).  It  may  be  immaterial 
so  far  as  the  interests  of  the  public  are  concerned 
whether  a  man  exercises  his  trade  at  John-o'- Groats 


{k)  Lord  Macnaghten  admits  the  justice  of  this  view  in  cases 
between  employer  and  employed,  1894,  A.  C.  at  p.  567.  "  To 
exclude  all  competition  is  neither  necessary  nor  reasonable," 
per  Cozens-Hardy,  M.R.,  in  Eastes  v.  Buss,  [1914]  1  Ch.  at 
p.  476. 
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or  at  Land's  End,  but  it  seems  to  be  obviously 
against  public  policy  that  an  Englishman  (I)  should 
be  compelled  either  to  abandon  the  exercise  of  his 
caUing  or  to  give  to  foreign  countries  the  benefit 
of  a  knowledge  and  experience  which  might  have 
been  used  to  increase  the  wealth  of  his  native 
land. 

The  rule  that  general  restraints  were  necessarily 
void — ^first  seriously  challenged  in  the  year  1880  by 
the  judgment  of  Sir  Edward  Fry  in  Bousillon  v. 
Bousillon  (m) — was  abolished  by  the  decision  of  the 
House  of  Lords  in  NordenfeWs  case  in  the  year  1894. 
But  the  decision  in  NordenfeWs  case  (n)  does  not 
mark  an  epoch.  Throughout  the  last  quarter  of  the 
nineteenth  century  there  was  a  strong  tendency  to 
relax  the  rule  against  restrain  of  trade,  and  to  hold 
practically  all  restraints  to  be  reasonable  unless  they 
amounted  to  a  restraint  against  trading  anywhere 
in  anything  with  anybody.  This  tendency  may  have 
been  due  to  some  extent  to  the  laissez  jaire  doctrines 
of  the  Manchester  School,  but  is  mainly  to  be  attributed 
<>  to  the  influence  of  Sir  George  Jessel,  who  considered 
that  the  sanctity  of  contract  was  the  "  paramount 

(l)  The  fact  that  the  defendant  was  not  a  British  subject 
was  rehed  on  in  Lamson  Pneumatic  Tube  v.  Phillips,  91  L.  T.  363, 
and  to  a  certain  extent  in  the  Nordenfelt  case. 

(m)  14  C.  D.  351. 

(n)  Nordenfelt  v.  The  Maxim  Nordenfelt  Chins  and  Ammunition 
Company,  Ltd.,  1894,  A.  C.  535. 
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public  policy "   completely  overshadowing  all  other 
considerations  (o). 

In  the  last  edition  of  this  book  the  writer  ventured 
to  suggest  that  the  tendency  of  the  Courts  to  uphold 
restraints,  however  wide,  in  contracts  of  service,  where 
there  was  no  question  of  guarding  against  the  disclosure 
of  special  trade  secrets,  was  calculated  to  inflict  hard- 
ship upon  employees.  During  the  last  ten  years  there 
has  been  a  marked  change  in  the  attitude  of  the  Courts 
towards  contracts  of  this  character,  and  although  the 
test  of  validity  remains  the  same  it  has  been  applied 
in  a  very  different  spirit.  As  illustrating  this  proposi- 
tion, it  is  instructive  to  compare  the  judgment  of  the 
present  Master  of  the  EoUs  in  Hood  &  Moore's  Stores, 
Ltd.  V.  Jones  {p)  in  the  year  1899,  with  the  judgment 
of  the  same  learned  Judge  fourteen  years  later  in  Eastes 
V.  Buss  (q).  In  the  Maxim-Nordenfelt  case  Lord 
Macnaghten  laid  down  the  modern  doctrine  with  regard 
to  restraint  of  trade  in  language  which  has  been  fre- 
quently cited  as  authoritative  not  only  by  the  Court 
of  Appeal,  but  by  the  Lords  and  Privy  Council.  The 
passage  is  really  an  ingenious  compound  and  adapta- 
tion of  the  judgment  of  Lord  Macclesfield  in  Mitchel  v. 

(o)  See  Printing  ds  Numerical  Registering  Co.  v.  Sampson 
(1875),  L.  R.  19  Eq.  at  p.  465  :  Middleton  v.  Brovm  (1878),  47 
L.  J.  Ch.  at  p.  412.  Lord  Lindley  also  frequently  expressed  this 
view. 

{p)  81  L.  T.  169. 

{q)  [1914]  1  Ch.  468. 
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Beynolds  (r)  and  that  of  Tindal,  C.J.,  in  Horner  v. 
Graves  (s). 

"  The  public,"  said  Lord  MacnagJiten  (t),  "  have  an 
interest  in  every  person's  carrying  on  his  trade  freely. 
So  has  the  individual.  All  interference  with  individual 
liberty  of  action  in  trading  and  all  restraints  of  trade 
of  themselves,  if  there  is  nothing  more  (u),  are  contrary 
to  public  policy  and  therefore  void.  That  is  the  general 
rule,  but  there  are  exceptions  ;  restraints  of  trade  and  in- 
terference with  individual  liberty  of  action  may  be  justi- 
fied by  the  special  circumstances  {v)  of  a  particular  case. 

It  is  a  sufficient  justification,  and  indeed  it  is  the 
only  justification  if  the  restraint  is  reasonable — 
reasonable,  that  is,  in  reference  to  the  interests  of  the 
parties  concerned  and  reasonable  in  reference  to  the 
interests  of  the  public,  so  framed  and  so  guarded  (w) 
as  to  afford  adequate  protection  to  the  party  in  whose 
favour  it  is  imposed  while  at  the  same  time  it  is  in  no 
way  injurious  to  the  pubHc." 

Before  considering  the  application  of  this  test  it  is 
proposed  in  the  next  chapter  to  attempt  a  classification 
of  the  various  kinds  of  restraints. 

(r)  1  P.  W.  181.     (s)  7  Bing.  at  p.  743.     (t)  1894,  A.  C.  at  p.  565. 

(u)  Cf.  language  of  Lord  Macclesfield :  "In  all  restraints 
where  nothing  more  appears  the  law  presumes  them  bad,"  1  P.  Wm. 
at  p.  196. 

(v)  Cf.  "  where  the  special  matter  appears  "  in  Lord  Maccles- 
field's judgment. 

(w)  The  concluding  passage  is  taken  almost  verbatim  from  the 
judgment  of  Tindal,  C.J. 


(  i>  ) 


CHAPTER  II. 

CLASSIFICATION   OF   CONTRACTS    IN  RESTRAINT 
OF  TRADE. 

Definition  of  General  and  Partial  Eestraints. 

There  seems  to  be  some  difference  of  opinion  as  to 
the  proper  definition  of  general  or  absolute  restraints 
on  the  one  hand,  and  partial  or  limited  restraints 
on  the  other.  Lord  Justice  Chitty  (a)  once  defined  a 
partial  restraint  as  a  restraint  which  is  "  subject  to 
some  qualification  as  to  time  or  space.''  Cotton,  L.J., 
seems  also  to  have  held  this  view,  for  in  Davies  v. 
Dames  {h)  he  said  :  "  If  a  covenant  is  in  any  way 
limited,  either  sufficiently  as  regards  space,  or  suffi- 
ciently as  regards  time,  then  it  will  not  be  considered 
as  an  absolute  restraint  of  trade,  but  only  a  limited 
restraint."  A  careful  examination  of  the  old  decisions, 
however,  seems  to  show  that  a  restriction  as  to  time 
was  not  considered  sufficient  to  make  the  restraint 

(a)  Badische  Anilin  Case,  1892,  3  Ch.  431. 

(6)  36  C.  D.  383.  This  view  was  put  forward  by  counsel  in 
Underwood  v.  Barker,  but  does  not  appear  to  have  been  accepted 
by  the  Court, 
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a  partial  one  (c).  The  proper  classification  seems  to 
be  that  a  general  restraint  is  one  which  restrains  a 
person  from  all  exercise  of  his  trade  in  any  part  of 
the  United  Kingdom.  A  partial  restraint  is  one  which 
is  not  general,  but  is  particular  either  as  to  space  (i.e, 
portions  of  the  United  Kingdom)  or  as  to  persons. 

Eestraints  Partial  as  to  Space. 
A  contract  in  restraint  of  trade  is  partial  if  it  con- 
tains some  Hmitation  as  to  space.  A  restraint  extending 
over  the  whole  of  the  United  Kingdom  is  general, 
whilst  one  confined  to  a  particular  town  or  portion  of 
the  United  Kingdom  is  partial.  A  restraint  limited 
as  to  space  was  upheld  in  the  leading  case  of  MitcJiel  v. 
Beynolds,  and  in  a  large  number  of  similar  cases.  "  It 
may  often  happen,"  said  Best,  C.J.,  in  Homer  v.  Ash- 
ford  {d),  *'  that  individual  interest  and  general  con- 
venience render  engagements  not  to  carry  on  trade,  or 
to  act  in  a  profession  in  a  particular  place,  proper." 
There  are,  of  course,  some  restraints  which  are  confined 
to  the  carrying  on  of  business  upon  particular  premises. 
The  doctrine  of  Kestraint  of  Trade  has  never  been 
applied  to  restrictions  of  this  character  on  the  principle 
presumably  de  minimis  non  curat  hx,  although  in  some 
of  the  early  cases  the  defence  of  restraint  of  trade 
appears  to  have  been  raised. 

(c)  See  Ward  v.  Byrne,  5  M.  &  W.  548  ;    Hinde  v.  Gray,  1 
M.  &  G.  195  ;  Allsop  v.  Wheatcroft,  L.  R.  15  Eq.  59. 
id)  3  Bing.  326. 
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Restraints  Partial  as  to  Persons. 
The  second  kind  of  partial  restraint  is  where,  although 
the  restriction  is  not  limited  as  to  space,  the  contract 
leaves  the  covenantor  the  right  to  trade  with  particular 
persons. 

(1)  For  instance,  in  the  case  of  Gale  v.  Beed  (e) 
the  defendant  covenanted  during  his  life  to  employ- 
exclusively  the  plaintiffs  to  make  all  the  cordage 
ordered  of  the  defendant  by  his  friends  and  con- 
nections whom  the  plaintiffs  could  trust.    This  was 
held  to  be  partial  because  the  defendant  was  still 
at  liberty  to  supply  such  of  his  friends  and  con- 
nections as  the  plaintiffs  did  not  trust. 
^         (2)  Contracts  of  exclusive  service.    Again,  when 
one  party  agrees  to  employ  another  in  the  way 
of  his  trade,  and  the  other  undertakes  to  work 
exclusively  for  him,  that  is  a  partial  restraint  of 
trade. 
Thus,  in  Wallis  v.  Day  (/),  the  plaintiff  WalHs  cove- 
nanted to  serve  the  defendant  as  an  assistant  in  the 
trade  of  a  carrier,  and  that  he  would  not  thenceforth 
exercise  the  trade  of  a  carrier  except  as  such  assistant. 
This  was  held  to  be  a  valid  agreement,  Lord  Ahinger 
saying  :  *'  It  cannot  be  said  to  be  a  contract  in  absolute 
restraint  of  trade  when  [a  man]  contracts  to  serve 
another  for  his  life  in  the  same  trade." 

(e)  8  East,  80.  (/)  2  M.  &  W.  273. 
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Again,  in  Young  v.  Timmins  (g),  a  brass-founder 
agreed  to  work  for  a  firm  of  general  factors  for  his  and 
their  hves,  and  not  to  work  for  any  other  person  or 
persons  whatever.  This  was  held  by  Lord  Lyndhurst 
to  be  a  particular  restraint,  although  the  contract  was 
considered  invalid  on  other  grounds.  In  a  contract  of 
this  kind  made  between  an  employer  and  a  workman 
there  must  be  an  agreement  on  the  part  of  the 
employer,  either  express  or  implied,  to  keep  the  work- 
man employed.  If  the  contract  restrains  the  workman 
from  obtaining  work  elsewhere,  while  it  leaves  the 
employer  the  option  of  keeping  him  unemployed,  it  is 
void  for  want  of  mutuality  (see  dictum  of  Maule,  B., 
Hartley  v.  Cummings)  (h).  It  is  not,  however,  necessary 
that  the  employment  should  be  for  every  working  day, 
and  a  contract  has  been  upheld  where  the  employer 
only  agreed  to  find  the  workman  "  an  equal  share 
of  the  work  as  the  other  men  engaged  in  the  same 
class  of  work  "  (i), 

A  contract  is  not  necessarily  invaUd  which  reserves 
to  the  employer  the  option  of  dismissing  the  workman  ; 
but  in  that  case,  if  the  option  be  exercised,  the  whole 
contract  is  determined,  and  the  employe  is  free  to  find 
work  elsewhere  (k).    So,  too,  a  covenant  to  serve  one 

(g)  1  Tyrwh.  226. 

{h)  5  C.  B.  260. 

(i)  Phillips  V.  Stevens,  16  T.  L.  R.  325. 

{k)  Pilkington  v.  Scott,  15  M.  &  W.  662, 
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employer  exclusively  is  no  longer  binding  if  the  cove- 
nantee ceases  to  carry  on  business  {I).  There  can 
now  be  no  doubt  that  contracts  of  exclusive  service 
are  good  in  law,  and  can  be  enforced  by  action  for 
damages,  or  summons  under  the  Employers  and 
Workmen  Act,  1875.  It  is  another  question,  how- 
ever, to  what  extent  such  a  contract  can  be  enforced 
by  injunction ;  but  this  point  will  be  discussed 
hereafter  (m). 

(3)  Contracts  not  to  deal  with  the  Customers  of 
another. — Another  class  of  restraints,  particular  as  to 
persons,  is  where  one  trader  covenants  not  to  supply 
or  deal  with  the  customers  of  another  in  a  particular 
trade.  It  is  obvious  that  this  is  not  a  general  restraint, 
for  the  covenantor  is  at  liberty  to  trade  with  all  the 
world  with  the  exception  of  a  limited  number  of  persons. 
It  was  formerly  considered  that  the  customers  must 
be  an  ascertained  class ;  and  it  was  a  common  prac- 
tice in  covenants  of  this  nature  to  append  a  schedule 
containing  the  names  of  the  customers  {n).  This  of 
course  was  not  necessary,  for,  as  was  pointed  out  by 
Tindal,  C.  J.,  in  Bannie  v.  Irvine  (o),  "  the  names  of  the 
customers  would  all  appear  in  the  defendant's  books, 

(l)  See  dictum  of  Lord  Penzance  in  Rhodes  v.  Forwood,  1 
A.  C.  at  p.  275.  Measures  Brothers,  Lid.  v.  Measures,  1910,  2  Ch. 
248. 

(m)  See  infra.  Chapter  VIII. 

(n)  See  Hunlotke  v.  Blacklowe,  2  Wm.  Saund.  456. 

(o)  7  M.  &  Gr.  969. 
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and  the  restraint  was  virtually  limited  to  a  given 
number  of  persons  ascertained  and  agreed  upon  by 
the  parties  at  the  time."  Where,  however,  the 
customers  were  not  an  ascertained  class,  the  covenant 
was  held  to  be  bad ;  as,  for  instance,  where  the 
covenant  was  not  to  trade  "  with  any  persons  who  may 
hereafter  at  any  time  "  be  customers  of  another  (jp). 
In  such  a  case  the  covenantor  would  have  great 
difficulty  in  knowing  who  were  the  customers  of  the 
covenantee.  It  has  been  said  that  where  the  business 
is  of  a  local  character,  so  that  the  restraint  is  practi- 
cally limited  in  point  of  space,  an  agreement  restraining 
dealings  with  future  customers  of  the  covenantee  may 
now  be  upheld  (q).  It  is  difficult  to  see  how  such  a 
contract  can  be  reasonable. 

Other  Partial  Restraints. 
In  addition  to  restraints  particular  as  to  space  and 
as  to  persons.  Lord  Bowen  added  a  third  class  of 
partial  restraints,  viz.  restraints  which  regulate  or 
confine  the  manner  in  which  the  trade  is  to  be 
worked.  An  example  of  this  species  of  partial 
restraint  is  to  be  found  in  the  case  of  Jones  v.  Lees  (r), 

{p)  Nicholls  V.  Stretton,  10  Q.  B.  346  ;  Baines  v.  Geary,  35  C.  D, 
154  ;  Davies,  Turner  ds  Co.  v.  Lowen,  64  L.  T.  655. 

(q)  Dubowski  v.  Goldstein,  [1896]  1  Q.  B.  at  pp.  482  and  486, 
per  Lord  Esher  and  Bigby,  L.J, 

(r)  1  H.  &  N,  189. 
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where  the  defendant  covenanted  not  to  manufacture 
slubbing  machines  without  applying  to  them  an 
invention  patented  by  the  plaintiff.  A  restriction  of 
this  character  is  frequently  inserted  in  licences  granted 
by  patentees.  In  United  Shoe  Manufacturing  Company 
V.  Brunei  (5),  the  Privy  Council  upheld  a  contract 
prohibiting  the  use  by  the  respondents  in  the  manu- 
facture of  shoes  of  any  machine  not  leased  by  the  appel- 
lants, and  in  a  somewhat  similar  case  (t)  a  contract 
compelling  the  defendants  to  use  the  plaintiff's 
machinery  was  upheld  by  Joyce,  J.  In  Mouchel  v. 
Cubitt  (&  Co.  (u),  Neville,  J.,  held  that  a  contract  by 
a  firm  of  builders  that  they  would  not  carry  out  any 
contract  in  ferro-concrete  work  which  might  be  an 
infringement  of  or  in  competition  with  the  plaintiffs' 
patent  was  valid.  These  decisions  so  far  as  patented 
articles  are  concerned  must  now  be  read  subject  to 
the  provisions  of  sect.  38  of  the  Patents  and  Designs 
Act,  1907,  but  that  section  contains  so  many  exceptions 
and  is  so  badly  drafted  that  its  precise  effect  is  by  no 
means  apparent. 

The  decision  in  Servais  Bouchard  v.  Prince's 
Bestaurant  [x),  where  a  contract  by  a  restaurant  keeper 
only  to  use  the  wine  lists  of  a  particular  wine-merchant 

(s)  1909,  A.  C.  330. 

(0  British  United  Shoe  Co.  v.  Somervell  (1906),  95  L.  T.  711. 

(w)  24  R.  P.  C.  194. 

{x)  20  T.  L.  R.  574. 
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was  upheld  seems  also  to  fall  within  this  class  of  partial 
restraints. 

(2)  Bestraint  as  to  a  particular  Commodity,-^ A  con- 
tract not  to  sell  or  deal  in  a  particular  commodity  if 
it  is  the  staple  article  of  the  covenantor's  trade  is,  of 
course,  equivalent  to  a  contract  not  to  carry  on  that 
trade.  But  if  it  is  only  one  out  of  a  large  number  of 
articles  manufactured  or  dealt  in  by  the  covenantor 
the  restraint  is  so  partial  that  at  any  rate  as  between 
individual  traders  the  question  of  public  policy  does 
not,  it  is  thought,  arise.  A  contract  conferring  on  A  the 
exclusive  right  of  purchasing  a  particular  commodity 
from  B  or  of  supplying  a  particular  commodity  to  B, 
is  not  within  the  principle  of  restraint  of  trade  at  all, 
provided  that  A  is  under  an  obligation  to  purchase  or 
supply  the  commodity,  as  the  case  may  be  [y).  But, 
assuming  that  A  is  under  no  obligation  to  purchase 
the  commodity,  can  he  restrain  B  from  selling  it  else- 
where ?  There  is  a  dictum  of  Lord  Hatherley  (when 
Vice- Chancellor)  that  *'  it  has  never  been  decided  that 
a  person  could  not  be  compelled  to  keep  an  undertaking 
not  to  sell  or  deal  in  a  particular  article  "  (z).  But 
although  it  has   been  decided   in  America  that  an 

{y)  Catt  V.  Tourle,  L.  R.  4  Ch.  684;  Donnell  v.  Bennett, 
22  C.  D.  835 ;  Servais  Bouchard  v.  Prince's  Hall,  20  T.  L.  R. 
574 ;  G.  S  C.  Kreglinger  v.  New  Patagonia  Meat  db  Cold  Storage 
Co.,  Ltd.,  [1914]  A.  C.  25. 

(2)  Ainsworth  v.  Bentley,  14  W.  R.  630. 
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agreement  not  to  manufacture  a  particular  article  is 
not  in  restraint  of  trade,  there  is  no  English  authority 
precisely  in  point.  Probably  the  cases  in  which 
authors  have  been  restrained  from  writing  on  a  parti- 
cular subject  (a)  may  be  considered  as  analogous.  It 
is  curious  that  in  the  case  of  Dietrichsen  v.  Cahhurn  (h) 
the  question  of  restraint  of  trade  was  not  raised.  In 
that  case  the  plaintiff  obtained  the  right  to  purchase 
the  defendant's  oil  at  a  40  per  cent,  discount,  and  the 
defendant  agreed  not  to  sell  his  oil  to  any  other  person 
at  a  larger  discount  than  25  per  cent.  The  plaintiff 
agreed  to  pay  for  the  oil  suppHed  to  him  and  to  "  act 
as  the  wholesale  agent "  of  the  defendant,  but  there 
was  apparently  no  contract  by  the  plaintiff  to  purchase 
the  whole  or  any  part  of  the  defendant's  supply.  In 
Elliman  v.  Carrington  (c)  Messrs.  Elliman  sold  their 
embrocation  to  Carringtons  subject  to  a  condition  as 
to  the  price  of  resale.  As  was  pointed  out  by  Kekewich, 
J.,  Messrs.  Elliman  were  under  no  obligation  to  sell 
their  embrocation  at  all,  and  it  is  clearly  competent 
to  a  man  when  he  is  selling  his  own  goods  to  make  a 
bargain  as  to  the  use  to  be  made  of  them  by  the  pur- 
chaser. The  restraint  in  that  case  is  no  greater  than 
the  privilege. 

(a)  Morris  v.  Coleman,  18  Vas.  437 ;    Ingram  v.  Stiff,  5  Jur., 
N.  S.  947  ;  Stiff  v.  Cassell,  2  Jur.,  N.  S.  348. 
(6)  2  Ph.  52. 
(c)  1901,  2  Ch.  275, 
C.  0 
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(3)  Eestraint  as  to  the  name  under  which  the  cove- 
nantor is  to  trade.  In  Vernon  v.  Hallam  (d),  Stirling, 
J.,  upheld  a  contract  not  to  carry  on  "  the  business  of 
a  manufacturer  '*  under  the  name  of  Hallam,  The 
covenant  being  unhmited  as  to  space  and  not  confined 
to  any  specific  kind  of  manufacture  would  appear  to 
be  unreasonable,  and  it  must  therefore  be  inferred 
that  a  restraint  of  this  character  is  so  partial  that  the 
test  of  reasonableness  need  not  be  applied.  *'  The 
subject  of  the  contract  is  a  very  small  matter  indeed  to 
be  put  forward  as  being  in  restraint  of  trade  "  (e). 


General  Eestraint. 

The  law  was  laid  down  by  Lord  Macclesfield,  in  the 
leading  case  of  MitcJiel  v.  Beynolds,  that  "  general 
restraints  are  all  void,  whether  by  bond,  covenant,  or 
promise,  with  or  without  consideration,  and  whether 
it  be  of  the  party's  own  trade  or  not." 

"  Certainly  it  is  no  wonder  that  Judges  of  former 
times  did  not  foresee  that  the  discoveries  of  science 
and  the  practical  results  of  these  discoveries  might  in 
time  prove  general  restraints  in  some  cases  to  be 
perfectly  reasonable"  (/).  There  was,  however,  one 
exception  to  this  rule  as  to  general  restraint  of  trade 

(d)  34 CD.  748. 

(e)  Per  Pollock,  C.B.,  in  Jones  v.  Lees,  26  L.  J.  Exch.  at  p.  11, 
(/)  Per  Lord  MacnagJUen,  1894,  A.  C.  at  p.  571. 
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— viz.  the  case  of  the  sale  of  a  trade  secret.  Sales  of 
secret  processes  were  held  not  to  be  within  the  principle 
or  the  mischief  of  restraints  of  trade,  for  trade  cannot 
suffer  by  the  substitution  of  one  possessor  of  a  secret 
for  another.  Thus,  in  Bryson  v.  Whitehead  {g),  decided 
in  1821,  Sir  John  Leach  said  :  "  Although  the  poHcy 
of  the  law  will  not  permit  a  general  restraint  of  trade, 
yet  a  trader  may  sell  a  secret  of  business  and  restrain 
himself  generally  from  using  that  secret."  In  Leather 
Co,  V.  Lorsont  (h).  Lord  Justice  James,  when  Vice- 
Chancellor,  upheld  a  restraint  which  extended  to  any 
part  of  Europe.  In  that  case  the  subject-matter  of 
the  restraint  was  a  particular  manufacture  carried  on 
by  processes  which  were  only  known  to  the  vendors 
and  their  agents  and  workmen.  This  decision  was 
followed  by  Vice- Chancellor  Bacon  in  Hagg  v.  Barley  (i), 
and  by  Eve,  J.,  in  the  recent  case  of  Carihonium  Co., 
Ltd.  V.  Le  Couch  (hh). 

A  second  exception  analogous  to  the  one  concerning 
trade  secrets  has  been  introduced  by  modern  decisions 
in  the  case  of  a  trade  of  a  special  character,  which, 
although  world-wide  in  extent,  is  confined  to  a  limited 
number  of  customers. 

(g)  IS.&S.  74. 

(h)  L.  R.  9  Eq.  345.     This  case  is  always  treated  as  the  sale 
of  a  trade  secret.    See  Davies  v.  Davies,  36  C.  D.  at  p.  384. 
.    {hh)  (1913),  109  L.  T.  385,  a  case  between  employer   and 
employ6. 

{i)  47  L.  J.  Ch.  567. 
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Lord  Bowen  seems  to  restrict  this  exception  to  the 
sale  of  the  goodwill  of  a  business,  when  it  is  essential 
for  the  transfer  of  the  business  and  for  the  protection 
of  the  purchaser  that  the  vendor  should  retire  from  the 
trade  (j). 

In  the  present  state  of  the  authorities  it  is  impossible 
to  limit  this  exception  to  the  case  of  the  sale  of  goodwill. 
Since  the  Nordenjelt  Case  general  restraints  have  been 
upheld  as  between  employer  and  employed  in  at  least 
five  reported  cases. 

In  the  opinion  of  VaugJiart  Williams,  L.J.  {k)  the 
rule  still  prevails  that  a  covenant  in  restraint  of  trade 
without  limit  of  space  in  the  United  Kingdom  is  prima 
facie  unreasonable  and  void  and  can  only  be  justified 
by  special  circumstances. 

It  is  doubtful  whether  a  general  restraint  would 
now  be  upheld  as  between  employer  and  employed 
except  in  a  case  where  there  were  special  trade  secrets 
connected  with  the  employer's  trade  with  which  the 
employe  would  necessarily  become  acquainted  (l). 

If  by  a  general  restraint  is  meant  a  covenant  not 
to  trade  anywhere  in  anything  with  anybody,  it  is 
presumed  that  such  a  contract  is  still  ipso  facto  bad 

U)  1893,  1  Ch.  at  p.  666. 

{k)  Underwood  v.  Barker,  1899,  1  Ch.  at  pp.  314-315;  Lamson 
Pneumatic  Tube  Co.  v.  Phillips,  91  L.  T.  at  p.  368 ;  and  cf. 
judgment  of  Eve,  J.,  in  Stuart  v.  Halstead  (1911),  55  Sol.  J.  598. 

{I)  Mason  v.  Provident,  d-c,  Co.,  Ltd.,  1913,  A.  C.  at  pp.  731 
and  740. 
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(see  the  remarks  of  A,  L.  Smith,  L. J.,  in  the  Nordenfelt 
Case,  and  also  Perls  v.  Saalfeld  (m)). 

This,  however,  was  not  the  meaning  attached  to 
the  expression  "  general  restraint  "  in  any  of  the  old 
decisions,  and  therefore  it  would  only  lead  to  confu- 
sion if  we  were  now  to  use  the  words  in  that  sense. 

Before  concluding  the  classification  of  general  and 
partial  restraints  it  may  not  be  inappropriate  to  con- 
sider whether  public  pohcy  is  concerned  with  restraints 
of  trade  outside  the  United  Kingdom.  In  the  Maxim- 
Nordenfelt  Case  {n)  Lord  Herscliell  said  :  "  I  think  that 
in  laying  down  that  a  covenant  in  restraint  of  trade 
unlimited  in  regard  to  space  was  bad,  the  Courts  had 
reference  only  to  this  country.  They  would,  in  my 
opinion,  have  scouted  the  notion  that  if  for  the  pro- 
tection of  the  vendees  of  a  business  in  this  country 
it  were  necessary  to  obtain  a  restrictive  covenant 
embracing  foreign  countries,  that  covenant  would 
be  bad." 

In  Underwood  v.  Barker  (o)  the  restraint  embraced 
France,  Belgium,  Holland,  and  Canada,  as  well  as  the 
United  Kingdom.  The  restraint  was,  however,  only 
enforced  as  to  the  United  Kingdom.  Lord  Lindley 
said  (jp)  :  "If  the  restraint  is  unreasonable  as  to  the 
foreign  countries  named,  which  I  do  not  think  it  is. 


(m)  1892,  2  Ch.  149.  {n)  1894,  A.  C.  at  p.  550. 

(o)  1899,  1  Ch.  300.  (p)  lb.  at  p.  305. 
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still  the  agreement  as  to  them  is  clearly  severable  from 
that  part  which  relates  to  this  country ;  "  and  Bighy, 
L.J.  (q)  treated  the  question  as  to  foreign  countries 
as  "  not  material  for  present  purposes."  The  dictum 
of  Lord  Herschell  was  cited  by  the  plaintiffs'  counsel 
in  Dowden  v.  Pooh  (r),  but  the  point  was  not  expressly 
dealt  with  by  the  Court  of  Appeal.  The  whole  ratio 
decidendi,  however,  was  that,  the  plaintiffs'  business 
being  practically  confined  to  England,  a  restraint 
extending  to  the  whole  world  was  unreasonable  and 
void.  Mathew,  L.J.,  expressly  instanced  America  and 
the  colonies  and  dependencies  of  the  Crown,  while 
Cozens-Hardy,  L.J.,  based  his  judgment  on  the  ground 
that  he  could  see  no  reason  for  limiting  the  operation 
of  the  covenant  to  the  United  Kingdom.  Neverthe- 
less, in  a  subsequent  case  (s)  in  the  same  year  the 
majority  of  the  Court  of  Appeal  treated  the  point  as 
still  open  whether  the  Court  cannot  disregard  a  restric- 
tion beyond  the  United  Kingdom  *'  on  the  ground 
that  the  poHcy  of  the  English  law  was  not  concerned 
with  a  restraint  outside  the  United  Kingdom."  On 
principle  it  is  difficult  to  understand  why,  if  con- 
siderations of  public  policy  are  applicable  to  a 
restraint  affecting  a  foreigner  trading  in  this 
country  (^),    they    should    not    apply  to    a    restraint 

(q)  1899,  1  Ch.  at  p.  308.  (r)  1904,  1  K.  B.  45. 

(s)  Lamson  Pneumatic  Tyre  Co.  v.  Phillips,  91  L.  T.  363. 
(JL)  See  RoussHhn  v.  Boussillon,  14  C.  D.  351. 
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which  precludes  an  Englishman  from  earning  his  Hve- 
lihood  abroad. 

This  concludes  the  classification  of  general  and 
partial  restraints.  In  the  next  three  chapters  it  is 
proposed  to  discuss  the  criteria  by  which  the  validity 
of  contracts  in  restraint  of  trade  must  now  be  tested, 
viz.  consideration,  reasonableness,  and  the  interests  of 
the  public. 


(    24    ) 


CHAPTER  III. 

CONTRACTS   IN  RESTRAINT   OF   TRADE  MUST  BE 
MADE   UPON  GOOD   CONSIDERATION. 

Adequacy  of  Consideration. — In  Mitchell  v.  Beynolds  (a), 
Lord  Macclesfield  laid  down  the  doctrine  that  "  when- 
ever a  sufficient  consideration  appears  to  make  it  a 
proper  and  useful  contract,  and  such  as  cannot  be  set 
aside  without  injury  to  a  fair  contractor,  it  ought 
to  be  maintained."  Lord  Ellenhorough,  in  Gale  v. 
Beed  (b),  said  :  "  The  restraint  on  one  side  meant  to  be 
enforced  should  in  reason  be  co-extensive  only  with 
the  benefits  meant  to  be  enjoyed  on  the  other."  This 
was  the  state  of  the  law  as  late  as  the  case  of  Young 
V.  Timmins  (c),  decided  in  the  year  1832,  where  the 
restraint  was  held  bad  because  the  consideration  was 
inadequate.  The  Court  inquired  into  the  adequacy 
of  the  consideration  even  in  cases  of  contract  under 
seal  {d).  But  the  decision  in  Hitchcock  v.  Coker 
(1837)  [e)  laid  down  that  it  was  impossible  for  the  Court 

(a)  1  P.  W.  181.  (6)  8  East,  86.  (c)  1  Tyrwh.  226. 

{d)  HuUon  V,  Parher,  7  Dowl  739,  (e)  6  A,  ^  E,  438, 
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to  say  whether  in  any  particular  case  the  party 
restrained  has  made  an  improvident  bargain  or  not. 
Tindaly  C.J.,  said  :  "  If  by  adequacy  of  consideration 
it  is  intended  that  the  Court  must  weigh  whether  the 
consideration  is  equal  in  value  to  that  which  the 
party  gives  up  or  loses  by  the  restraint  under  which 
he  has  placed  himself,  we  feel  ourselves  bound  to 
differ  from  that  doctrine."  The  decision  in  Hitchcock 
V.  Coker  has  been  uniformly  followed  in  all  the 
subsequent  cases. 

In  Gravely  v.  Barnard  (/),  Jessel,  M.E.,  said  :  "It 
is  enough,  in  the  words  of  Lord  Chief  Justice  Tindal, 
if  there  is  a  legal  consideration  and  of  some  value. 
Therefore,  if  in  the  present  case  the  plaintiff  can 
show  that  he  gave  any  valuable  consideration,  how- 
ever small,  that  is  enough  to  warrant  the  granting  of 
an  injunction,  the  Court  not  taking  upon  itself  to 
decide  upon  the  adequacy  of  the  consideration." 

In  this  case  the  defendant,  when  already  in  the 
service  of  the  plaintiff,  covenanted  not  to  practise  as 
a  surgeon  within  certain  limits.  It  was  argued  for 
the  defendant  that  although,  if  the  bond  had  been 
given  at  the  commencement  of  the  engagement 
between  the  plaintiff  and  the  defendant,  it  would  have 
been  good  ;  yet,  as  it  was  given  after  the  defendant 
was  already  in  the  plaintiff's  employ,  there  was  no 

(/)18E(j.  518, 
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consideration.  Jessel,  M.K.,  however,  disposed  of 
this  argument  as  follows  :  "Is  there  any  difference 
between  an  agreement  to  take  into  service  so  long 
as  the  master  pleases,  and  an  agreement  to  continue 
an  existing  service  so  long  as  the  master  pleases,  that 
existing  service  being  terminable  at  the  will  and 
pleasure  of  the  master  ?  I  can  see  none ;  and  the 
only  question  is,  Can  I  reasonably  infer  from  the 
instrument  before  me  an  agreement  to  continue 
the  defendant's  employment  ?  " 

In  an  unreported  case  before  Neville,  J.,  where  the 
consideration  was  stated  to  be  the  taking  of  the  defen- 
dant into  the  service  of  the  plaintiff,  although  he  was 
in  fact  already  in  such  service,  Neville,  J.,  held  that 
the  consideration  was  sufficiently  stated,  and  that  it 
was  necessary  to  infer  a  determination  of  the  original 
engagement  and  a  new  engagement  on  the  same 
terms  {g). 

Hard  Bargain, — In  Middleton  v.  Brown  (h)  the 
covenant  not  to  trade  was  made  in  consideration  of 
an  agreement  to  employ  the  covenantor  at  a  salary 
of  21s.  per  week,  determinable  at  a  week's  notice  on 
either  side.  It  was  argued  that  this  was  a  hard 
bargain,  and  ought  not  to  be  enforced.    Jessel,  M,K., 

(g)  Philpot  V.  Anderson,  Oct.  23rd,  1911. 
(A)  47  L.  J.  Ch.  411 ;  and  see  Hood  db  Moore's  Stores  v.  Jones, 
81  L.  T.  169. 
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however,  said :  "  I  see  no  ground  whatever  for 
applying  that  term  to  this  case.  I  think  there  can 
be  no  doubt  that  what  the  plaintiff  did  was  simply 
and  merely  for  his  own  ^protection  for  the  purpose 
of  keeping  on  his  trade,  and  was  not  done  with  any 
view  to  oppress  or  to  take  an  unfair  advantage  of 
the  defendant."  The  Court  in  this  case  refused  to 
inquire  into  the  adequacy  of  the  consideration,  and 
enforced  the  contract.  The  decision  seems  an  ex- 
tremely harsh  one,  and  it  is  submitted  that  the  fact 
that  the  defendant  was  subject  to  dismissal  at  a  week's 
notice  was  a  material  consideration  to  be  taken  into 
account  in  determining  the  reasonableness  of  the 
restraint  {i).  It  has,  however,  been  laid  down  by  the 
Court  of  Appeal  that  "  the  fact  that  the  person 
restricted  is  out  of  work  and  is  seeking  employment, 
and  is  therefore  at  a  disadvantage  in  making  a  bargain, 
cannot  be  a  ground  for  holding  his  bargain  invaUd 
unless  some  unfair  advantage  is  taken  of  his 
position  "0)'  Th^  defendant  may  of  course  set  aside 
the  agreement  on  the  ground  of  fraud,  surprise,  or 
oppression,  but  this  it  seems  ought  to  be  raised  as 
a  counterclaim  (k). 

It  must  be  remembered  that  though  the  Court  does 
not  inquire  into  the  adequacy  of  the  consideration, 

(i)  Per  Lord  Haldane,  1913,  A.  C.  at  p.  732. 
(?)  Underwood  v.  Barker,  1899,  1  Ch.  at  p.  306, 
{k)  Parsons  v.  Cotterill,  56  L.  T.  839, 
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yet   there   must   be   a   valuable   and   not   merely   a 
colourable  consideration  to  support  the  contract. 

Evidence  of  Consideration,  when  admissible. 

In  drawing  a  contract  in  restraint  of  trade  it 
is  of  course  most  important  to  express  the  true 
consideration. 

Contracts  under  Seal. — Even  where  the  contract  in 
restraint  of  trade  is  under  seal  it  is  necessary  to  prove 
that  there  was  some  consideration  (l),  but  if  no  con- 
sideration or  only  a  nominal  consideration  is  stated, 
parol  evidence  of  consideration  is  admissible  (m). 

Where,  however,  the  contract  is  not  under  seal, 
the  question  whether  parol  evidence  of  consideration 
is  admissible  must  to  some  extent  depend  on  whether 
the  contract  is  required  to  be  in  writing  by  the 
Statute  of  Frauds. 

Statute  of  Frauds. — Some  contracts  in  restraint  of 
trade  are  within  the  statute  as  being  contracts  the 
performance  whereof  is  of  necessity  extended  beyond 
the  space  of  a  year.  With  regard  to  contracts  of 
service  it  has  been  held  that  if  no  definite  time  is 
mentioned  the  agreement  is  not  within  the  statute 
because  the  engagement  may  be  determined  within 

(l)  Hutton  V.  Parker,  7  Dowl.  739. 
{m)  Cherry  v.  Hemming,  4  Exch.  631, 


Must  be  made  upon  Good  Consideration.    29 

the  year  by  death  or  other  cause.  On  the  other  hand, 
where  the  agreement  distinctly  shows  upon  the  face 
of  it  that  the  parties  contemplated  its  performance  as 
extending  over  a  greater  period  of  time  than  one  year, 
the  case  is  within  the  statute.  Thus  if  the  period  of 
service  is  more  than  one  year,  the  agreement  is  within 
the  statute,  although  the  engagement  is  subject  to 
determination  by  six  months'  notice  (n).  It  is  sub- 
mitted that  the  same  principles  apply  to  a  restrictive 
as  to  an  affirmative  contract,  and  that  there  is  no 
distinction  in  principle  between  the  continuous  per- 
formance and  the  continuous  non-performance  of  an 
act.  Consequently,  although  a  restraint  of  trade 
unlimited  as  to  time  and  therefore  extending  to  the 
life  of  the  covenantor  is  not  within  the  statute  (o), 
yet  an  agreement  not  to  trade  for  a  definite  period 
exceeding  one  year  must,  it  is  conceived,  be  in 
writing  (p). 

If  the  contract  is  required  to  be  in  writing  by  the 
Statute  of  Frauds,  it  is  clear  that  parol  evidence  of 
consideration  is  not  admissible  (q). 

{n)  Hanau  v.  Ehrlich,  1912,  A.  C.  39. 

(o)  McGregor  v.  McGregor,  21  Q.  B.  D.  424 ;  overruling 
Davey  v.  Shannon,  4  Ex.  D.  81  ;  and  cf.  Cooper  v.  Southgate, 
63  L.  J.  Q.  B.  670 ;  Hood  d;  Moore's  Stores  v.  Jones,  81  L.  T. 
169 ;  Brown  v.  Hooper,  68  L.  T.  488 ;  Eastes  v.  Buss,  1914,  1  Ch. 
at  p.  470. 

ip)  Hooper  v.  Willis,  94  L.  T.  624 ;  Beeve  v.  Jennings,  1910, 
2  K.  B.  522. 

iq)  Cf.  Wain  v.  Warlters,  5  East,  10. 


30  Contracts  in  Eestraint  of  Trade. 

When  implied. — Even  in  cases  where  parol  evidence 
is  not  admissible,  the  Court  will,  if  possible,  infer 
the  consideration  from  the  terms  of  the  contract 
itself,  although  there  is  no  express  statement  of 
consideration. 

The  question  of  when  the  Court  will  import  a  term 
into  a  written  contract  was  discussed  by  the  late  Lord 
Bowen  in  the  case  of  The  Moorcock  (r).  He  there  laid 
down  the  following  rule  :  "  The  implication  which  the 
law  draws  from  what  must  obviously  have  been  the 
intention  of  the  parties,  the  law  draws  with  the  object 
of  giving  efficacy  to  the  transaction  and  preventing 
such  a  failure  of  consideration  as  cannot  have  been 
within  the  contemplation  of  either  side."  Thus  in 
Gravely  v.  Barnard  (s)  there  was  no  express  agree- 
ment to  continue  the  defendant's  employment  after 
the  execution  of  the  bond.  The  Master  of  the  Eolls 
said :  *'  Is  it  right  in  such  a  case  as  this  to  infer 
such  an  agreement  ?  Must  not  the  agreement  be 
in  express  terms  ? "  His  lordship  then  referred  to 
Davis  V.  Mason  {t)  and  Mitchell  v.  Beijnolds  (u),  and 
concluded  as  follows:  "Looking  then  at  these  two 
cases,  in  which  a  remedy  was  given  on  an  instrument 
in  which  there  was  no  express  statement  of  consideration, 

(r)  L.  R.  14  P.  D.  64 ;  approved,  1891,  1  Q.  B.  488. 
(s)  L.  K  18  Eq.  522. 
(0  5  T.  R.  118. 
{u)  P.  W.  181 
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but  the  consideration  was  inferred,  I  think  I  am  bound 
to  grant  the  injunction  in  this  case." 

Again,  in  Whittle  v.  FranUand  {x),  and  in  Pilkington 
V.  Scott  (?/),  the  Court  inferred  an  agreement  by  the 
plaintiff  to  employ  the  defendant,  and  upheld  the 
contract. 

On  the  other  hand,  where  a  consideration  has  been 
expressed  in  the  contract,  it  is  open  to  the  defendant 
to  show  that  there  was  in  reality  no  consideration, 
or  that  the  consideration  has  failed  (see  judgment  of 
Tindal,  C.J.,  in  Ahhot  v.  Hendricks  (z)). 

{x)  2  B.  &  S.  49.  (y)  15  M.  &  W.  657. 

(z)  1  M.  &  Gr.  794. 


(     32    ) 


CHAPTER  IV. 

CONTRACTS  IN  RESTRAINT  OF  TRADE  MUST 
BE  REASONABLE,  HAVING  REGARD  TO  THE 
INTERESTS   OF  THE   PARTIES   CONCERNED. 

The  second  criterion  to  be  considered  in  testing  the 
validity  of  a  covenant  in  restraint  of  trade  is  whether 
it  is  reasonable,  having  regard  to  the  interests  of  the 
parties  at  the  time  when  the  transaction  was  entered 
into. 

Beasonahleness  at  the  date  of  the  Contract. — In  applying 
the  test  of  reasonableness  it  is  necessary  to  examine 
into  the  facts  as  they  existed  when  the  contract  was 
made.  *'  The  critical  period  at  which  to  look  is  the 
time  when  the  covenant  was  entered  into  "  (a).  Ex 
post  facto  occurrences  do  not  invalidate  a  contract 
which  was  good  in  its  inception  (b),  nor,  on  the  other 
hand,  can  they  make  a  contract  good  which  at  the  time 
it  was  entered  into  was  unreasonable.  In  the  case 
of  the  sale  of  a  business  the  reasonableness  of  the 

(a)  Dowden  v.  Pook,  1904,  1    K.  B.  at  p.    55;    Lamson   v. 
Pneumatic  Tube  Co.,  91  L.  T.  at  pp.  367  and  370. 
(6)  Elves  V.  Crofts,  10  C.  B.  259. 
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restraint  must  be  considered  having  regard  to  the 
subject  matter  of  the  contract,  viz.  the  extent  of  the 
business  at  the  time  of  sale,  irrespective  of  the  extent 
of  any  business  carried  on  by  the  purchaser  or  of  any 
contemplated  expansion  of  the  business  sold.  A 
covenant  entered  into  in  connection  with  the  sale 
of  a  business  must  be  vaHd  "  when  the  full  benefit  of 
the  purchase  cannot  otherwise  be  secured  to  the 
purchaser  "  (c).  It  would  seem,  however,  that  in  cases 
between  employer  and  employed  it  is  proper  to  take 
into  consideration  an  expansion  of  the  business  of  the 
employer  which  is  anticipated  during  the  term  of  the 
employment  {d),  but  not,  it  is  submitted,  an  additional 
business  which  the  employer  may  contemplate  setting 

up(e). 

■*  »• 

De  Minimis  non  curat  Lex. — "  If  the  contract  is 
a  reasonable  one  at  the  time  it  was  entered  into,  we 
are  not  bound  to  look  out  for  improbable  and  extra- 
vagant contingencies  in  order  to  make  it  void"  (/). 
A  covenant  may  be  reasonable  although  it  is  so  framed 
as  to  include  cases  in  which  no  real  injury  would  result 
to  the  covenantee,  if  such  cases  although  covered  by 

(c)  NordenfeWs  Case,  1894,  A.  C.  at  p.  548. 

(d)  Lamson  Pneumatic  Tube  Co.  v.  Phillips,  91  L.  T.  368. 

(e)  Duhowski  v.  Goldstein,  1896,  1  Q.  B.  at  p.  481  ;  Davis 
Turner  <&;  Co.  v.  Lowen,  64  L.  T.  655 ;  but  see  contra  Bromley  v, 
Smith,  1909,  2  K.  B.  at  p.  241. 

(/)  Per  Tindal,  C.J.,  in  Bannie  v.  Irvine,  7  Man.  &  G.  969. 
C.  D 
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the  words  of  the  agreement  cannot  be  reasonably 
supposed  even  to  have  been  contemplated  by  the 
parties  {g). 

Evidence  of  Persons  in  tJie  Trade. — The  reasonable- 
ness of  a  contract  in  restraint  of  trade  is  a  question 
for  the  Court  alone,  and  is  not  a  matter  of  fact  for 
the  decision  of  a  jury  (li).  The  opinion  of  persons  in 
the  trade  which  is  the  subject  of  the  restraint  is  not 
admissible  in  evidence  {i).  But  the  opinion  of 
mercantile  men  manifested  hij  tlieir  acts,  although  not 
conclusive,  may  be  regarded  on  the  question  of  reason- 
ableness (j),  and  evidence  of  this  character  has  been 
admitted  in  several  recent  cases  {k).  Evidence  may  be 
given  as  to  any  practice  which  is  usual  among  business 
men  as  regards  the  terms  of  employment,  not  because 
this  can  determine  the  legal  question  of  what  is  reason- 
able, but  because  what  is  usual  is  to  some  extent  a 
guide  in  the  consideration  of  the  requirements  of  the 
particular  business  (Q. 

[g)  Bousillon  v.  Rousillon,  14  C.  D.  366 ;  Ilaynes  v.  Doman, 
1899,  2  Ch.  25. 

(h)  Att.-Gen.  v.  Adelaide  Steamship  Co.,  1913,  A.  C.  at  p.  797 ; 
Dowden  v.  Pook,  1904, 1  K.  B.  43. 

{i)  Haynes  v.  Doman,  1899,  2  Ch.  13,  at  p.  24. 

(j)  Per  Chitty,  J.,  in  BadiscJie  Anilin  und  Soda  FdbriJc  v. 
Schott,  Segner  S  Co.,  1892,  3  Ch.  453. 

{k)  Leng  v.  Andrews,  1909,  1  Ch.  763 ;  PerJcs  v.  Cullen,  28 
T.  L.  R. ;  Nevanas  v.  Walker,  1914,  1  Ch.  413. 

{I)  Per  Lord  Haldane,  1913,  A.  C.  at  p.  732. 
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Onus  of  Proof. — It  was  formerly  held  that  the  onus 
lay  on  the  covenantee  to  show  that  the  restraint  was 
reasonable.  Thus  in  Mitcliel  v.  Beynolds  the  rule  is 
laid  down  that  "  wherever  such  contract  siat  indif- 
ferenter  and  for  aught  appears  may  be  either  good 
or  bad,  the  law  presumes  it  prima  facie  to  be  bad." 
Since,  however,  the  decision  of  Lord  Campbell,  in 
Tallis  V.  Tallis  (m),  in  the  year  1853,  the  law  in  this 
respect  has  been  changed.  In  that  case  it  was  decided 
that  the  onus  lay  on  the  covenantor  to  prove  that  the 
contract  into  which  he  had  entered  was  invaHd ; 
and  it  may  be  considered  as  estabhshed  that  if  the 
covenantor  is  a  sane  and  adult  person,  and  the 
restraint  is  a  partial  one,  the  onus  rests  on  him  to 
show  that  it  is  unreasonable  {71).  The  defendant 
should  in  every  case  raise  by  his  pleading  all  matters 
which  show  that  the  contract  is  in  restraint  of  trade 
and  unreasonable  (0). 

Duration  of  the  Bestraint. — The  generality  of  time  and 
space  must  always  be  a  most  important  factor  in  the 
consideration  of  the  reasonableness,  though  not  per  se 
a  decisive  test  (2?).  /Limitation  as  to  time  is  of  course 
far  less  important  than  limitation  as  to  space,  for 

(m)  1  E.  &  B.  391. 

{n)  See  judgment  of  Romer,  L.J.,  in  Haynes  v.  Doman,  1899, 
2  Ch.  30  ;  Mills  v.  Dunham,  1891,  1  Ch.  586-587.  Some  doubt 
is  cast  on  this  proposition  by  recent  cases. 

(o)  R.  S.  C,  order  19,  rule  15.  {p)  1894,  A.  C.  at  p.  575. 
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where  there  are  limits  as  regards  space,  and  there  is 
no  limit  as  regards  time,  the  public  can  have  the 
benefit  of  the  services  of  the  person  who  has  entered 
into  the  covenant  outside  the  restricted  area.2  Thus 
as  early  as  1837  (q),  a  covenant  was  held  to  be  reason- 
able which  was  unrestricted  as  to  time,  and  it  has 
been  stated  by  Lord  Lindley  that  *'  no  case  can  be 
found  in  which  an  agreement  in  restraint  of  trade  free 
from  objection  in  other  respects  has  been  held  void 
simply  because  its  duration  was  not  restricted  "  (r). 
In  a  recent  case,  however,  the  Court  of  Appeal  held 
a  restraint  to  be  unreasonable  solely  on  the  ground 
that  it  was  unlimited  as  to  time  (s),  and  it  is  clear 
that  where  the  limit  as  to  space  is  a  wide  one,  the 
time  hmit  becomes  an  important  factor  (t).  /The 
restriction  as  to  space,  on  the  other  hand,  is  of  the 
greatest  importance,  and  if  the  space  limit  is  unreason- 
ably large  the  contract  is  not  deemed  to  be  reasonable 
merely  because  the  time  limit  is  short  (u)./ 

{q)  Hitchcock  v.  Coher,  6  Ad.  k  E.  438 ;  Archer  v.  Marsh, 
6  A.  &  E.  989. 

(r)  Haynes  v.  Donrnn,  1899,  2  Ch.  at  p.  25 ;  and  see  Smith  v. 
Warde,  Dec.  2nd,  1898  (unreported). 

(5)  Eastes  v.  Buss,  1914,  1  Ch.  468. 

(0  Cf.  Underwood  v.  Barker,  1899,  1  Ch.  306,  309 ;  cf.  also 
1898,  2  Ch.  456  and  459  ;  Leng  v.  Andrews,  1909,  1  Ch.  at  p. 
771.  The  object  of  the  time  limit  is  to  break  the  connection  of 
the  man  with  his  customers  for  a  sufficient  period  to  let  the  next 
man  obtain  the  connection. 

{u)  Ward  v.  Byrne,  5  M.  &  W.  648 ;  Nevanas  v.  Walker,  1914, 
1  Ch.  413. 
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No  hard-and-fast  Rule, — There  is  no  hard-and-fasfc 
rule  by  which  to  test  the  reasonableness  of  a  restraint 
of  trade.  In  the  earlier  cases,  it  is  true,  there  was 
an  attempt  to  fix  certain  limits,  and  in  Mallan  v. 
May  (v),  Baron  Parhe  said  as  follows  :  "  We  doubt 
whether  the  comparative  populousness  of  particular 
districts  ought  to  enter  into  consideration  at  all ;  if 
it  did  it  would  be  difficult  to  exclude  others,  such  as 
the  number  of  men  in  the  same  profession,  the  habits 
of  the  people  in  that  neighbourhood,  and  other  matters 
of  a  fluctuating  and  uncertain  character."  But  in 
modern  cases  such  facts  as  these  have  been  taken 
into  consideration  and  the  question  of  reasonableness 
must  be  determined  by  the  circumstances  of  each 
case  (w). 

Nature  of  Trade  or  Profession. — Much  also  depends 
on  the  nature  of  the  trade  or  profession  which  it  is 
sought  to  protect,  which  may  require  a  larger  or 
smaller  district  to  carry  it  on  according  to  circum- 
stances (x). 

Thus  in  the  case  of  a  dentist,  a  hundred  miles  from 
the  city  of  York  was  held  to  be  unreasonable  in 
Horner  v.  Graves  [y) ;    but  the  limit  of  London  was 

{v)  11  M.  &  W.  653. 

{w)  Davies  v.  Davies,  36  C.  D.  at  p.  687. 
{x)  Avery  v.  Lang  ford,  Kay,  666  ;  and  see  Schedule  of  Cases  in 
Appendix.  (?/)  7  Bing.  735, 


88  CONTKACTS    IN   KeSTKAINT   OF   TbADE. 

held  to  be  reasonable  in  Mallan  v.  May  (z).  In  the 
case  of  a  surgeon,  ten  miles  round  the  town  of  Thet- 
ford  in  Davis  v.  Mason(a),  twenty  miles  round  Aylesbury 
in  Hay  ward  v.  Young  (&),  within  two  and  a  half  miles 
of  Dorset  Crescent  in  Atkyns  v.  Kinnier  (c),  were  held 
in  each  case  to  be  a  reasonable  restraint.  The  pro- 
fession of  an  accountant  requires  a  much  wider  district 
than  that  of  a  dentist  (d).  Soo,  too,  a  much  larger 
limit  has  been  upheld  in  the  case  of  a  sohcitor,  since 
that  profession  requires  a  more  extensive  protection. 
"  Some  solicitors,"  as  has  been  pointed  out  by  Lord 
Macnaghten  (e),  "  have  correspondents  in  almost  every 
business  centre  in  the  kingdom."  Thus,  in  Howard  v. 
Woodward  (/),  the  prescribed  radius  was  "  Weymouth 
and  Melcombe  Eegis,  or  any  place  within  fifty  miles 
thereof  respectively."  In  Bunn  v.  Guy  (g)  a  limit  of 
one  hundred  and  fifty  miles  round  London  was  upheld  ; 
and  in  May  v.  O'Neill  Qi)  the  prescribed  area  was 
London,  Middlesex,  and  Essex.  In  the  case  of  a  music 
hall  artiste  a  restraint  "  on  the  Surrey  side  five  miles 
from  the  Canterbury  theatre  "  was  held  to  be  unreason- 
able (i) ;   whilst,  on   the   other   hand,  a   restraint   of 

(z)  11  M.  &  W.  633.  (a)  5  T.  R.  118. 

(6)  2  Chitty,  407.  (c)  4  Exch.  776. 

id)  Isitt  V.  Jenks,  43  Sol.  J.  744.  (e)  1894,  A.  C.  573. 

(/)  34  L.  J.  Ch.  47.  (g)  4  East,  190. 
(h)  44  L.  J.  Ch.  660. 

(i)  Canterbury  it  Paragon,  Ltd.  v.  Marie  Lloyd  (1898),  43  Sol.  J. 
63. 
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"  within  twenty  miles  of  Manchester  "  was  upheld  (j). 
It  seems  however  to  be  open  to  doubt  whether  in  the 
case  of  an  actor  or  music  hall  artiste  a  restraint  can 
ever  be  justified  except  durante  servitio,  since  there  is 
no  goodwill  which  can  be  sold  or  trade  secrets  which 
can  be  disclosed.  It  is  presumed  that  a  contract  by 
a  barrister  not  to  practise  would  in  any  case  be  void. 

So  far  we  have  dealt  with  professions.  With  regard 
to  trades,  of  course  a  wholesale  business  requires  a 
much  wider  protection  than  a  retail,  and  as  a  general 
rule  the  business  of  a  manufacturer  than  that  of  a 
merchant. 

Where  the  business  is  of  a  special  character,  with 
a  limited  number  of  customers,  a  very  extensive 
restraint  is  often  reasonable.  Thus  in  Harms  v. 
Parsons  (k)  a  restraint  over  a  radius  of  two  hundred 
miles  from  Birmingham  was  upheld  in  the  case  of  a 
horse-hair  manufacturer.  In  Bousillon  v.  Bousillon  {T) 
a  world-wide  restraint  was  for  the  first  time  held  to  be 
reasonable.  The  plaintiffs  were  champagne  merchants, 
whose  business  was  carried  on  over  the  whole  of  Eng- 
land and  Scotland,  as  well  as  in  France  and  Holland, 
and  the  injunction  granted  restrained  the  defendant 
from  carrying  on  the  business  of  a  champagne  importer 
anywhere  in  the  world.  It  does  not  appear  from  the 
case  as  reported  that  there  was  any  evidence  as  to 

(j)  TivoU  Manchester,  Ltd.  v.  Colley  (1904),  20  T.  L.  R.  437. 
(jfc)  32  Beav.  328.  (0  14  C.  D.  351. 
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trade  in  Wales  and  Ireland,  and  therefore  it  might 
well  be  argued  that  it  was  unreasonable  to  extend 
the  restraint  to  the  whole  of  the  United  Kingdom. 
Fry,  J.,  however,  said :  '*  When  I  bear  in  mind  the 
devious  channels  through  which  trade  is  influenced, 
and  the  great  difficulty  of  providing  for  every  possible 
case  in  which  injury  might  arise  without  including 
possible  cases  in  which  injury  might  not  arise,  I  have 
come  to  the  conclusion  that  it  has  not  been  shown 
that  the  contract  is  larger  than  is  necessary  for  the 
reasonable  protection  of  the  plaintiffs."  In  Moenicli 
V.  Fenestre  (m),  which  was  a  decision  of  the  Court  of 
Appeal,  the  plaintiff  was  an  importer  of  goods  of 
foreign  manufacture,  and  the  defendant  was  restrained 
from  trading  as  a  commission  agent  in  such  goods  in 
any  part  of  the  United  Kingdom  for  the  period  of  five 
years.  The  plaintiff  in  his  affidavit  said :  "  I  do 
business  and  have  customers  in  all  parts  of  and  all 
over  the  United  Kingdom — viz.  England,  Scotland, 
Ireland,  and  Wales."  In  that  case  the  restraint  was 
held  to  be  reasonable. 

Bousillon  V.  Bousillon  was  followed  by  Mr.  Justice 
Chitty  in  Badische  Anilin  und  Soda  Fahrik  v.  Schott, 
Segner  <&  Co,  (n).  That  was  a  case  of  the  manufacture 
and  sale  of  aniline  and  alizarine  colours,  which  is 
a  trade  of  a  very  special  character,  and  there  was 

(m)  61  L.  J.  Ch.  737,  (w)  1892,  3  Ch.  447. 
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evidence  that  the  trade  extended  over  every  part  of 
the  world.  In  this  case  also  a  general  restraint  was 
held  to  be  reasonable  for  a  period  of  three  years. 

In  the  celebrated  Nordenfelt  Case,  the  covenantor 
was  a  manufacturer  of  quick-firing  guns  and  ammuni- 
tion who  had  sold  his  business  to  a  company.  The 
business  was  therefore  of  a  very  special  character, 
and  the  only  customers  were  the  Government  of  this 
and  other  countries.  In  that  case  the  House  of  Lords 
held  a  restraint  unrestricted  as  to  space  to  be  reason- 
able, having  regard  to  the  nature  of  the  business  and 
the  limited  number  of  customers  (o). 

The  decision  of  the  Court  of  Appeal  in  the  case 
of  Underwood  and  Son  v.  Barker  (p),  is  certainly  a 
very  great  extension  of  the  doctrine  laid  down  by  the 
House  of  Lords  in  Nordenfelfs  Case.  The  business 
of  the  plaintiffs  which  it  was  sought  to  protect  was 
that  of  hay  and  straw  merchants  at  Brentford,  and 
the  restriction  as  to  space  extended  to  the  whole 
of  the  United  Kingdom  and  certain  foreign  countries. 
The  restriction  was  held  to  be  reasonable  at  any 
rate  as  to  the  United  Kingdom,  the  contract  being 
clearly  severable  (q).  It  was  proved  that  the  plaintiffs 
did  an  extensive  wholesale  and  retail  trade  in  all  parts 
of  the  United  Kingdom,  but  it  does  not  appear  that 

(o)  1894,  A.  C.  at  pp.  550,  552,  and  559. 
ip)  1899,  1  Ch.  300. 
(q)  Ih.  at  pp.  307,  308, 
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their  business  was  of  a  special  character,  or  the  number 
of  customers  Hmited,  or  that  there  were  any  special 
trade  secrets.  This  decision  has  not  been  overruled, 
but  it  seems  doubtful  whether  it  would  now  be  followed. 

In  four  cases  since  Underwood  v.  Barker  general 
restraints  have  been  upheld  as  between  employer  and 
employed,  but  they  were  all  cases  where  the  cove- 
nantee was  a  manufacturer — in  two  cases  of  tubes  (r), 
in  one  case  of  flaked  maize  (5),  and  in  the  fourth  case 
of  tyres  (t).  At  any  rate,  in  the  first  three  cases  the 
trade  was  of  a  special  character,  and  the  evidence 
showed  that  apart  from  patented  processes  there  were 
secrets  of  manufacture  which  the  plaintiffs  did  not 
desire  to  become  pubHc  property. 

On  the  other  hand,  in  Dowden  v.  Pook  (u),  where 
the  plaintiffs  were  cider  merchants  with  a  small  capital, 
whose  business  was  practically  confined  to  'the  west  of 
England,  a  world-wide  restraint  was  held  to  be  unreason- 
able. 

In  Leetharn  v.  Johnston  White  (v),  the  business  of 

(r)  British  Mannesman  Tube  Co.,  Ltd.  v.  Phillips  (1903), 
48  Sol.  J.  117  ;  Lamson  Pneumatic  Tube  v.  Phillips,  91  L.  T.  363. 

{s)  White,  Tomkins,  and  Courage  v.  Wilson  (1907),  23  T.  L.  R. 
469. 

(i)  Continental  Tyre  and  Rubber  Co.  v.  Heath  (1913),  29  T.  L.  R. 
308.  The  report  does  not  state  the  crucial  facts,  viz.  the  nature 
and  extent  of  the  covenantee's  business  at  the  time  when  the 
covenant  was  entered  into. 

{u)  1904, 1  K.  B.  45. 

{v)  1907,  1  Ch.  189,  322. 
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the  covenantees  was  that  of  millers,  whose  trade  was 
practically  confined  to  four  counties,  although  they  had 
a  few  customers  in  Scotland  and  Ireland.  A  restraint 
extending  to  the  United  Kingdom  was  held  to  be 
unreasonable. 

Stuart  (&  Simpson  v.  Halstead  (w)  was  a  very  clear 
case.  The  plaintiffs  were  advertising  agents,  and  the 
only  evidence  that  their  business  extended  over  the 
United  Kingdom  was  that  they  were  "  prepared  to 
enter  into  contracts  anywhere  within  that  area." 
Eve,  J.,  had  no  difficulty  in  holding  that  a  restraint 
extending  to  Great  Britain  and  Ireland  was  unenforce- 
able. 

In  Nevanas  v.  Walker  (x)  the  plaintiffs  were  importers 
of  Austrahan  meat,  whose  business  at  the  time  the 
contract  was  entered  into  was  of  a  local  character, 
although  it  subsequently  became  much  more  extensive. 
The  restraint  was  held  to  be  void  on  two  grounds, 
viz.  (1)  that  the  area  of  restraint  extending  over  the 
United  Kingdom  was  unreasonably  large,  and  (2)  that 
the  restraint  included  the  importation  of  South 
American  meat,  whereas  the  plaintiffs'  business  was 
confined  to  importing  meat  from  Australia  and  New 
Zealand.  There  was  also  a  considerable  amount  of 
evidence  that  there  are  no  secrets  in  the  meat-importing 
business. 

{w)  1911,  55  Sol.  J.  598.  {x)  1914,  1  Ch.  413, 
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The  Nature  of  the  Employment. — In  cases  between 
employer  and  employed  the  Court  has  to  instruct 
itself  not  merely  as  to  the  nature  of  the  business  and 
its  extent,  but  as  to  the  nature  of  the  covenantor's 
employment  and  the  duties  and  the  manner  of  carrying 
them  out  {y).  You  have  to  consider  (1)  in  what 
particular  branch  of  the  covenantee's  business  the 
covenantor  has  been  employed,  and  (2)  whether  his 
position  has  been  of  such  a  character  as  would  enable 
him  to  obtain  important  information  with  regard  to 
his  master's  business.  If  A,  who  is  both  a  corn  miller 
and  a  furniture  dealer,  employs  B  exclusively  in  the 
corn  business,  A  cannot  require  B  to  enter  into  a 
covenant  restraining  him  from  competing  in  the  furni- 
ture business  (z).  It  has,  however,  been  suggested 
by  Scrutton,  J.,  that  a  person  employed  exclusively 
in  one  department  of  a  large  business  may  obtain 
special  knowledge  of  other  departments  {a).  Again, 
a  restriction  which  might  be  reasonable  enough  in  the 
case  of  a  manager,  traveller,  or  confidential  clerk,  would 
be  unreasonable  if  applied  to  the  case  of  a  porter,  carman, 
.  or  office  boy.    If  the  character  of   the  employment 

(y)  Sir  W.  Leng  <Se  Co.,  Ltd.  v.  Andrews,  1909,  1  Ch.  at  p. 
770. 

(2)  Henry  Leetham  db  Co.  v.  Johnston- White,  1907,  1  Ch.  at 
p.  327  ;  Bromley  v.  Smith,  1909,  2  K.  B.  at  p.  241  ;  Morris  v. 
Ryle,  26  T.  L.  R.  678 ;   Morse  v.  Fowler,  44  Sol.  J.  89. 

(a)  Continental  Tyre  dh  Rubber  Co.  v.  Heath,  29  T.  L.  R.  308. 
In  this  case  Leetham  v.  Johnston-White  does  not  appear  to  have 
been  cited. 
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does  not  render  the  employe  familiar  with  the 
names  of  cus'tomers  and  if  he  does  not  see  the  books 
and  know  the  secrets  of  the  business,  it  is  doubtful 
whether  any  restraint,  however  limited,  is  reasonable  (b). 
Thus  Lord  Sumner,  when  a  judge  of  first  instance, 
held  (c)  that  a  mere  shopman  in  a  grocery  establish- 
ment who  had  no  special  facilities  for  acquiring  a 
connection  among  the  customers  could  not  be  restrained 
even  for  two  years  and  within  a  two-mile  radius. 
This  case,  however,  is  difficult  to  reconcile  with  previous 
decisions  as  to  employees  in  shops  (d). 

In  Mason  v.  Provident  ClotJiing  d  Supply  Co.,  Ltd.  {e), 
the  respondents  who  were  a  clothing  and  supply 
company  having  branches  all  over  England,  employed 
Mason  as  a  canvasser  in  a  particular  district  of  London. 
A  contract  by  Mason  not  to  be  engaged  in  any  similar 
business  within  twenty-five  miles  of  London  was  held 
by  the  House  of  Lords  to  be  void.  This  decision 
was  arrived  at  after  examining  the  evidence  as  to  the 
character  of  the  business  and  Mason's  duties  as  a 
canvasser.  There  was  nothing  from  which  the  Lords 
could  infer  that  a  canvasser  "  could  become  possessed 
of  any  special  knowledge  of  the  kind  recognized  as 

(&)  Leng  v.  Andrews,  1909,  1  Ch.  at  p.  768  ;  Mineral  Water, 
dhc.  Society  v.  Booth,  36  C.  D.  at  p.  471. 

(c)  Pearks  v.  Cullen,  28  T.  L.  R.  371. 

{d)  Cf.  dictum  of  Farwell,  L.J.,  107  L.  T.  at  p.  445 ;  Jacohy 
V.  Whitmore,  32  W.  R.  18. 

(e)  1913,  A.  C.  724. 
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a  trade  secret."  The  restraint  of  trade  doctrine 
"  does  not  mean  that  an  employer  can  prevent  his 
employe  from  using  the  skill  and  knowledge  in  his 
trade  or  profession  which  he  has  learned  in  the  course 
of  his  employment  by  means  of  directions  or  instruc- 
tions from  his  employer.  That  information  and  that 
additional  skill  he  is  entitled  to  use  for  the  benefit  of 
himself  and  the  benefit  of  the  public  who  gain  the 
advantage  of  his  having  had  such  admirable  instruc- 
tion"(/). 

In  conclusion,  the  evidence  admissible  on  the  question 
of  reasonableness  may  be  summed  up  as  follows : 
(1)  evidence  as  to  the  nature  of  the  business  including 
the  number  of  customers  and  the  existence  of  special 
trade  secrets ;  (2)  evidence  as  to  the  extent  of  the 
covenantee's  business  when  the  contract  was  entered 
into ;  (3)  evidence  as  to  the  character  of  the  employ- 
ment and  the  duties  to  be  performed  by  the  employe ; 
(4)  evidence  whether  contracts  in  restraint  of  trade 
are  usual  in  the  particular  business  having  regard  to 
the  particular  employment. 

(/)  Per  Farwell,  L.J.,  1909,  1  Ch.  765 ;  cited  by  Lord  Shaw, 
1913,  A.  C.  at  p.  740. 
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CHAPTER  V. 

CONTRACTS  IN  RESTRAINT  OF  TRADE  MUST  NOT 
UNDULY  PREJUDICE  THE  INTERESTS  OF  THE 
PUBLIC. 

Is  Public  Policy  still  a  Factor  to  he  considered  ? — Sir 
Edward  Fry,  in  the  case  of  Bousillon  v.  Bousillon  (a), 
came  to  the  conclusion  that  the  only  test  of  the 
validity  of  a  contract  in  restraint  of  trade  was  the 
reasonableness  of  the  restraint  for  the  protection  of 
the  covenantee.  The  same  view  appears  to  have 
been  expressed  by  Lord  Eslier  and  Bighy,  L.J.,  in 
Dubowski  V.  Goldstein  (h),  and  in  Nordenfelfs  Case 
Lord  AsTibourne  considered  that  this  was  the  doctrine 
to  which  the  modern  authorities  had  been  gradually 
approximating  (c).  Lord  Macnagliten's  judgment  {d) 
certainly  lays  down  that  the  restraint  must  be  reason- 
able "  in  reference  to  the  interests  of  the  public  "  as 
well  as  in  reference  to  the  interests  of  the  parties  con- 
cerned, and  Lord  Watson's  judgment  (e)  contains  dicta 
to  the  same  effect.    Except,  however,  in  the  case  of 

(a)  14  C.  D.  35L  (&)  1896,  1  Q.  B.  482  and  484. 

(c)  1894,  A.  C.  at  p.  559.        (d)  1894,  A.  C.  at  p.  565. 
(e)  1894,  A.  C.  at  p.  552. 
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contracts  tending  to  create  a  monopoly,  it  is  open  to 
doubt  whether  a  restraint  which  is  reasonable  in  the 
interests  of  the  covenantor  as  well  as  of  the  covenantee 
would  ever  be  held  to  be  invalid  as  involving  injury 
to  the  public  (/).  The  dicta  in  Nordenfelfs  Case  of 
Lord  Lindley  and  Lord  Bowen  in  the  Court  of  Appeal  (g), 
and  of  Lord  Herschell  in  the  House  of  Lords  (h)  were 
directed  to  the  question  of  contracts  "  calculated  to 
create  a  pernicious  monopoly  in  articles  of  English 
use,"  and  this  would  seem  to  be  what  Bigh2j,  L.  J.,  had 
in  mind  when  he  referred  to  exceptional  cases  where 
public  policy  can  be  brought  in  irrespective  of  the 
reasonableness  of  the  contract  entered  into  (i). 

In  Mason  v.  Provident  Clothing  (&  Supply  Co.  (j), 
Lord  Haldane  laid  down  that  "  in  the  present  class  of 
case  considerations  of  public  policy  come  in  and  make 
it  necessary  for  the  Court  to  scrutinize  agreements 
like  the  one  before  your  Lordships  jealously.  The 
practice  of  putting  into  these  agreements  anything 
that  is  favourable  to  the  employer  is  one  which  the 
Courts  have  to  check.''  It  would  seem,  however,  that  in 
referring  to  considerations  of  public  policy  Lord  Haldane 
only  meant  that  the  agreement  must  be  considered 
with  reference  to  the  interests  of  the  covenantor  as 

(/)  Att.-Gen.  v.  Adelaide  Steamship  Co.,  1913,  A.  C.  at  p.  795, 

(g)  1893,  1  Ch.  at  pp.  650  and  668. 

{h)  1894,  A.  C.  at  p.  549. 

{i)  Underwood  v.  Barlsr,  1899,  1  Ch.  at  p.  308. 

(j)  1913,  A.  C.  at  p.  734. 
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well  as  of  the  covenantee.  Neville,  J.,  has  on  two 
occasions  expressed  the  opinion  that  the  interests  of 
the  public  in  protecting  the  covenantor  from  being 
debarred  from  earning  his  livelihood  cannot  be  taken 
into  consideration.  The  learned  judge  considered  that 
in  modern  times  the  doctrine  had  prevailed  that  "  in 
questions  between  employer  and  employed  the  interests 
of  the  employer  alone  are  to  be  considered  and  no 
agreement  is  invalid,  however  oppressive  and  however 
fatal  it  may  be  to  the  possibility  of  the  employe 
earning  his  own  living  in  this  country,  if  it  is  reasonably 
necessary  for  the  protection  of  the  employer  "  (k). 
It  is,  however,  submitted  that,  according  to  recent 
decisions,  the  interests  of  the  public  must  be  considered 
to  this  extent,  that,  at  any  rate  in  contracts  of  service, 
it  is  not  necessary  or  reasonable  that  all  competition 
should  be  excluded. 

Two  Classes  of  Cases. — The  majority  of  cases  dealing 
with  contracts  in  restraint  of  trade  may  be  divided 
into  two  classes,  viz. : — (1)  Contracts  entered  into 
between  the  vendor  and  purchaser  of  the  goodwill 
of  a  business,  or  between  a  retiring  partner  and  the 
continuing  partners  ;  (2)  Contracts  between  employes 
and  their  employers.  With  regard  to  the  first  class 
of  cases  it  may  be  safely  predicated  that  a  covenant 

(k)  Henry  Leetham  v.  Johnstone  White,  1907,  1  Ch.  at  p.  194 ; 
and  see  remarks  of  the  same  judge,  23  T.  L.  R.  644. 
C.  E 
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which  is  reasonably  necessary  for  the  protection  of 
the  covenantee  is  not  open  to  objection  on  any  grounds 
of  public  policy. 

When,  however,  we  come  to  the  second  class  of 
cases,  viz.  contracts  between  employer  and  employe, 
it  seems  clear,  as  pointed  out  by  Lord  Macnaghten  (l), 
that  different  considerations  must  apply. 

Distinction  between  the  Two  Classes. — These  two 
classes  of  contracts  in  restraint  of  trade  are  dis- 
tinguishable on  three  grounds.  In  the  first  place,  the 
sale  of  the  goodwill  of  a  business  can  only  be  effec- 
tually carried  out  by  the  vendor  entering  into  a 
contract  in  restraint  of  trade  (m).  It  seems  an  anomaly 
that  the  principle  that  a  man  may  not  derogate  from 
his  own  grant  does  not  apply,  so  as  to  estop  the  vendor 
from  setting  up  a  rival  business.  It  is,  however,  well 
established  that  in  the  absence  of  express  stipulation 
to  the  contrary,  the  vendor  can  compete  in  business 
with  the  purchaser,  although  he  must  not  solicit  the 
customers  of  the  old  firm  (n).  There  can  be  no  public 
interest  which  would  render  it  invalid  to  secure  the 
full  benefit  of  the  goodwill  to  the  purchaser,  and  this 
can  only  be  done  by  a  contract  in  restraint  of  trade  (o). 

(l)  1894,  A.  C.  at  p.  566. 

(m)  Hawksley  v.  Oulram,  1892,  3  Ch.  359. 

in)  Trego  v.  HuTit,  1896,  A.  C.  7. 

(o)  1894,  A.  C.  at  pp.  548  and  567. 
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In  the  second  place,  a  man  usually  sells  a  goodwill 
because  "  he  is  getting  too  old  for  the  strain  and 
worry  of  business,  or  because  he  wishes  for  some 
other  reason  to  retire  from  the  business  altogether.'* 
On  the  other  hand,  an  employe  enters  employment 
because  he  wishes  to  learn  a  trade  and  practise  it  (p). 
Thirdly,  "  there  is  obviously  more  freedom  of  contract 
between  buyer  and  seller  than  between  master  and 
servant,  or  between  an  employer  and  a  person  seeking 
employment  "  (p). 

The  distinction  between  these  two  classes  of 
contracts  in  restraint  of  trade  has  recently  been 
emphasised  by  Lord  Haldane  and  Lord  Shaw  in  Mason's 
Case  (q),  and  by  the  Master  of  the  EoUs  in  Eastes  v. 
Buss  (r),  and  it  is  submitted  that  the  test  of  reasonable- 
ness must  be  applied  far  more  strictly  in  a  case  between 
employer  and  employed  than  in  the  case  of  a  sale  of 
goodwill.  Apart  from  express  stipulation,  there  is 
an  implied  term  in  every  contract  of  service  that  the 
employe  will  observe  good  faith  towards  his  employer, 
and  will  not  use  to  the  detriment  of  his  employer 
information  to  which  he  has  access  in  the  course  of 
his  service  (s),  and  it  is  submitted  that  this  implication 

ip)  Per  Lord  Macnaghten,  1894,  A.  C.  566. 

iq)  1913,  A.  C.  at  pp.  731,  737-738.  This  distinction  was 
pointed  out  by  counsel  in  Dendy  v.  Hendersoriy  11  Exch.  at 
p.  200. 

(r)  1914,  1  Ch.  at  p.  476. 

(s)  Rohb  V.  Green,  1895,  2  Q.  B.  315. 
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of  law  is  in  most  cases  a  sufficient  protection  to  the 
employer. 

Other  Instances  of  Contracts  in  Bestraint  of  Trade. — 
But  once  we  get  outside  these  two  well-established 
classes  of  contracts  in  restraint  of  trade,  it  is  con- 
ceived that  public  policy  becomes  once  more  an 
important  factor  in  determining  the  validity  of  the 
restraint  (t).  Lord  Justice  James,  in  Leather  Cloth 
Co.  V.  Lorsont{u)j  stated  the  legal  principle  in  the 
following  terms  : — *'  All  the  cases,  when  they  come 
to  be  examined,  seem  to  establish  this  principle, 
that  all  restraints  upon  trade  are  bad  as  being  in 
violation  of  public  policy,  unless  they  are  natural 
and  not  unreasonable  for  the  protection  of  the 
parties  in  dealing  legally  with  some  subject-matter  of 
contract.''  The  question  therefore  arises,  what  are 
"  the  subject-matters  of  contract "  which  may  be 
legally  dealt  with? — i.e.,  what  are  the  legitimate 
purposes  (v)  for  which  contracts  in  restraint  of  trade 
may  be  entered  into  ? 

If  apart  from  any  partnership  or  sale  of  goodwill 
and  apart  from  any  relation  of  employment  a  person, 

{t)  See  judgment  of  Crompton,  J.,  in  Hilton  v.  Eckersley,  6 
Ell.  &  Bl.  at  p.  54. 

{u)  L.  R.  9  Eq.  353. 

(v)  Puffendorf  makes  all  useless  agreements  void.  Gui  bono 
is  ever  of  great  weight  in  all  agreements.  See  Mitchel  v.  Reynolds, 
10  Mod.  at  p.  136. 
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for  valuable  consideration,  agrees  not  to  carry  on  a  parti- 
cular trade  within  certain  limits,  is  this  restraint  void  ? 
Of  course,  if  the  covenantee  does  not  himself  carry  on 
the  trade  in  question  the  restraint  would  be  unreason- 
able. There  cannot  be  a  covenant  in  gross  in  restraint 
of  trade  (x) .  A  man  who  has  no  interest  in  the  business 
at  all  cannot  take  a  covenant  from  a  man  that  he  will 
not  enter  into  that  particular  business.  A,  who  carries 
on  the  business  of  a  watchmaker,  cannot  take  a  covenant 
from  B  not  to  carry  on  the  business  of  an  umbrella- 
maker  (y).  The  only  decisions  which  seem  in  any  way 
opposed  to  this  principle  are  Everton  v.  Longmore  {z), 
and  a  decision  of  the  Scotch  Coui't  of  Sessions  in 
Ballachulish  Slate  Quarries  v.  Grant  (a),  both  cases  of 
a  medical  attendant.  In  Everton  v.  Longmore  the 
plaintiffs  were  a  society  formed  for  the  purpose  of 
supplying  medical  attendance  to  members  of  certain 
affiliated  societies.  The  defendant,  who  had  been  in 
the  plaintiffs'  employ,  had  entered  into  a  covenant 
not  to  practise  as  a  medical  man  in  the  district,  and 
this    covenant    was    enforced    by    injunction.     The 

(x)  Townsend  v.  Jarman,  1900,  2  Ch.  at  pp.  701  and  703 ; 
Henri/  Leetham  v.  Johnstone  White,  1907,  1  Ch.  at  p.  326.  The 
dictum  of  V.C.  Shadwell  in  Kimberley  v.  Jennings,  6  Sim.  351, 
must  be  explained  on  the  ground  that  in  the  year  1836  the  stage 
was  not  considered  a  reputable  profession. 

{y)  Rogers  v.  Maddocks,  1892,  3  Ch.  at  p.  355 ;  Mills  v.  Dunham, 
1891, 1  Ch.  at  p.  586. 

(z)  15  T.  L.  R.  356. 

(a)  (1903),  5  Eraser's  Sessions  Reports,  1105. 
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decision  seems  a  doubtful  one,  since  the  plaintiffs  were 
not  apparently  a  trading  association,  and  it  is  submitted 
that  a  body  which  does  not  carry  on  business  with  a 
view  to  profit  has  no  goodwill  to  be  protected.  The 
Scotch  decision  goes  much  further,  and  it  is  to  be 
regretted  that  an  appeal  to  the  House  of  Lords  does 
not  appear  to  have  been  prosecuted.  In  Ballachulish 
Slate  Quarries  v.  Grant,  the  plaintiffs  were  a  company 
working  certain  quarries,  and  their  business  was  not 
even  remotely  connected  with  that  of  a  medical  man. 
The  plaintiffs  engaged  the  defendant  as  a  medical 
attendant  for  their  workpeople,  and  exacted  from  him 
a  contract  not  to  practise  in  the  district  after  the  de- 
termination of  the  engagement.  This  restraint  was 
enforced  by  the  Court  of  Session,  Lord  Young  dissenting. 
The  judgments  in  this  case  and  in  that  of  Stewart  v. 
Stewart  referred  to  hereafter,  indicate  that,  with  the 
exception  of  Lord  Young,  the  Sessions  judges  have 
no  grasp  of  the  legal  principles  upon  which  the  restraint 
of  trade  doctrine  is  based. 

The  covenant  may,  of  course,  be  personal  to  the 
covenantee,  and  the  benefit  is  not  necessarily  annexed 
to  the  goodwill  of  the  business,  although  this  is  usually 
the  case.  There  must,  however,  be  some  business  to 
be  protected. 

It  is  also  conceived  that,  in  order  to  justify  a  restraint 
which  interferes  with  the  liberty  of  an  individual  to 
carry  on  his  trade,  the  contract  must  be  entered  into 
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as  incidental  to  and  for  the  protection  of  some  other 
contractual  relation.  In  Scotland  it  has  apparently- 
been  decided  that  a  man  may  sell  a  restraint  of  trade. 
In  Stewart  v.  Stewart  (h),  a  photographer  in  a  small 
town  lent  his  brother  £5,  and  in  consideration  of  the 
loan  the  brother  contracted  not  to  set  up  a  rival  busi- 
ness. As  pointed  out  by  Lord  Young,  precisely  the 
same  considerations  would  have  applied  if,  instead 
of  a  loan,  a  sum  had  been  paid  as  the  price  of  the 
restraint.  The  majority  of  the  Court,  however,  upheld 
the  contract  on  the  ground  apparently  that  the  defen- 
dant had  at  one  time  been  in  the  employ  of  the  plaintiff. 
The  Scotch  judges  appear  to  have  adopted  the  erroneous 
theory  that  any  restraint  is  reasonable  which  is  partial 
and  founded  on  good  consideration.  Lord  Trayner 
said  :  "  Generally,  no  doubt  the  restriction  in  trade  is 
to  be  found  as  a  condition  of  a  contract — a  contract  of 
service,  or  partnership,  or  sale,  and  the  reasonableness 
of  the  restraint  is  considered  in  the  light  of  the  subject- 
matter  of  the  restraint  of  which  it  forms  part.  But 
it  does  not  follow  because  this  is  generally  so  it  must 
necessarily  be  always  so."  With  great  deference  to 
the  opinion  of  Lord  Trayner,  it  is  submitted  that, 
except  in  the  case  of  the  third  class  of  partial  restraints 
mentioned  in  Chapter  II.,  a  restraint  of  trade  can 
never  be  justified  which  is  not  "  a  condition  of  a  con- 
tract." 

(6)  1899,  1  Fraser's  Sessions  Reports,  1188, 
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CHAPTEE  VI. 

COMBINATIONS   IN   RESTRAINT    OF   TRADE. 

Contracts  Preventing  Competition. 

Agreements  are  not  unfrequently  entered  into 
between  traders  that  some  of  them  shall  supply 
certain  persons  and  others  shall  not  supply  them, 
with  the  object  of  parcelling  out  between  themselves 
the  trade  of  a  particular  locality. 

In  America  contracts  of  this  character  are  held  void 
as  preventing  competition  (a),  but  in  this  country  the 
law  on  the  subject  is  not  free  from  doubt.  Probably  the 
question  of  validity  mainly  depends  on  the  number  and 
importance  of  the  parties  who  enter  into  the  agreement. 

In  Jones  v.  North  (&),  tenders  for  the  supply  of 
stone  having  been  advertised  for  by  the  corporation 
of  Birmingham,  an  agreement  was  come  to  between 
four  firms  of  quarry-owners  that  one  of  such  firms 
should  not  send  in  any  tender  to  the  corporation,  nor 
supply  the  corporation  with  any  stone  during  the 
year  1875.  Vice- Chancellor  Bacon  enforced  this  con- 
tract by  injunction. 

(o)  Vulcan  Powder  Co.  v.  Hercules  Powder  Co.,  96  Cal.  510. 
{b)  L.  R.  19  Eq.  426. 
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111  Wicke7is  V.  Evans  (c),  three  box-makers  (Fletcher, 
Wickens,  and  Evans)  divided  England  and  Wales  into 
three  divisions,  and  agreed  that  each  should  travel 
over  one  of  them  and  that  they  should  not  compete 
with  one  another.  Garrow,  J.,  held  that  this  arrange- 
ment did  not  constitute  a  monopoly  *'  except  as  between 
themselves,  because  any  other  man  may  come  into 
their  districts  and  vend  his  goods  ;  all  they  propose 
is  that  they  shall  not  carry  on  a  rivalry  nor  continue 
any  longer  to  trade  throughout  the  country."  The 
defendant  was  therefore  restrained  from  trading  in 
the  plaintiff's  district. 

Again  in  the  case  of  a  traffic  agreement  between 
certain  railway  companies,  where  one  company  agreed 
not  to  compete  with  the  other  upon  a  particular  line. 
Lord  Campbell  said  :  "  This  is  no  more  illegal  than 
it  would  be  for  two  persons  engaged  in  trade  to  agree 
that  one  shall  not  exercise  his  trade  or  compete  with 
the  other  within  a  particular  district  "  {d). 

In  Collins  v.  Locke  {e),  four  firms  of  stevedores  at 
Melbourne  parcelled  out  as  between  themselves  the 
stevedoring  trade  of  that  port,  assigning  certain  lines 
of  ships  to  each  firm.  Sir  M,  Smith,  in  delivering 
the  judgment   of  the   Privy   Council,   said  :    "  Their 

(c)  3  Y.  &  J.  318. 

(d)  Shrewsbury  and  Birmingham  Co.  v.  London  tfc  N.  W, 
Ry.  Co.,  21  L.  J.  Q.  B.  93. 

(e)  4  A.  C.  674. 
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Lordships  are  not  prepared  to  say  that  an  agreement 
having  these  objects  is  invalid  if  carried  into  effect  by 
proper  means — i.e,  by  provisions  reasonably  necessary 
for  the  purposes,  though  the  effect  of  them  might  be 
to  create  a  partial  restraint  upon  the  power  of  the 
parties  to  exercise  their  trade."  The  agreement  in 
this  case  was  carried  into  effect  in  two  different  ways  : 

(1)  If  the  ships  remained  in  the  hands  of  the  original 
consignees,  then  in  case  one  of  the  consignees  refused 
to  allow  the  stevedoring  of  any  ship  to  be  done  by  the 
party  entitled  to  it  under  the  agreement,  and  required 
one  of  the  other  parties  to  do  it,  such  party  so  required 
was  to  give  an  equivalent  to  the  party  who  lost  the 
stevedoring.  This  arrangement  was  held  by  the 
Court  to  *'  provide  in  a  fair  and  reasonable  way  for 
each  party  obtaining  the  benefits  of  the  stevedoring  of 
the  ships  to  which  by  the  contract  he  was  entitled." 

(2)  But  when  the  ships  passed  out  of  the  hands  of 
the  original  consignees  and  were  chartered  by  other 
merchants,  then  there  was  a  covenant  that  if  the 
merchants  loading  the  ships  did  not  choose  the  party 
to  the  agreement  who,  as  between  themselves,  was 
entitled  to  do  the  stevedoring,  no  other  party  to  the 
agreement  was  to  do  the  work.  The  Court  held  this 
to  be  bad  (/).  "  The  covenant  in  such  case  restrains 
three  of  the  four  parties  to  the  agreement  from 
exercising  their  trade  without  giving  any  profit  or 

(/)  /6.  at  p.  688. 
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benefit  to  compensate  for  the  restriction  to  either  of 
the  four,  whilst  the  combination  they  have  thus 
entered  into  is  obviously  detrimental  to  the  public 
by  depriving  the  merchants  of  the  power  of  employ- 
ing any  of  these  parties  (who  are  probably  the  chief 
stevedores  of  the  port)  to  load  their  ships  unless  in 
each  case  they  employ  the  one  of  the  four  to  whom 
the  ships,  as  between  themselves,  has  been  allotted, 
however  great  and  well-founded  their  objections  may 
be  to  employ  him." 

This  decision  is  difficult  to  understand,  and  cannot 
easily  be  reconciled  with  Wickens  v.  Evans.  The 
objects  of  the  association  do  not  appear  to  have  been 
illegal :  this  was  not  a  scheme  for  limiting  supply 
or  regulating  prices  or  wages  ;  and  the  restriction 
was  limited  as  regards  space,  viz.  to  the  port  of 
Melbourne,  and  seems  to  have  been  a  reasonable 
arrangement  as  between  the  parties. 

Again,  the  Privy  Council  in  Collins  v.  Locke  seemed 
to  hold  that  there  was  no  consideration  for  the 
agreement.  But  the  same  objection  was  taken  in 
Wickens  v.  Evans,  and  there  Baron  Garrow  said  (g)  : 
"  Each  party  here,  before  the  agreement  is  entered  into, 
has  a  trade  in  all  the  districts,  and  he  agrees  to  retire 
and  to  relinquish  that  trade  in  two  of  these  districts 
in  order  to  secure  the  others  in  undisturbed  possession.'* 

This  argument  applies  equally  well  to  Collins  v. 
ig)  3  Y.  &  J.  329. 
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Locke,  where  each  party  gave  up  the  right  to  load 
three-fourths  of  the  ships  coming  to  the  port  in 
order  to  secure  the  exclusive  right  to  load  the 
remaining  one-fourth. 

The  ratio  decidendi  appears  to  have  been  that, 
having  regard  to  the  fact  that  the  parties  were  the 
chief  stevedores  of  the  port,  the  contract  was  prejudicial 
to  the  interests  of  the  public. 

Contracts  regulating  Prices  or  tending  to  a 
Monopoly. 

In  Jones  v.  North  (h),  Vice- Chancellor  Bacon  said  : 
*'  There  is  nothing  illegal  in  the  owners  of  commodities 
agreeing  that  they  will  sell,  as  between  themselves,  at  a 
certain  price."  If  the  learned  Vice- Chancellor  meant 
by  saying  "  nothing  illegal  "  that  there  was  nothing 
criminal  and  nothing  which  was  actionable,  his 
dictum  is  clearly  in  accordance  with  the  decision  of 
the  House  of  Lords  in  the  Mogul  Steamship  Case  (i). 
In  that  case  an  associated  body  of  traders  endeavoured 
to  get  the  whole  of  a  limited  trade  into  their  own 
hands  by  offering  exceptional  and  very  favourable 
terms  to  customers,  so  favourable  that,  but  for  the 
object  of  keeping  the  trade  to  themselves,  they  could 
not  have  given  such  terms.  The  question  raised  hj 
the  case  was  not  whether  the  contract  could  be 
enforced  as  between  the  members,  but  whether  the 

{h)  L.  R.  19  Eq.  430.  (i)  1892,  A.  C.  25. 
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existence  of  the  association  afforded  a  ground  of 
action  to  an  outsider  who  had  been  undersold  by  the 
association,  and  whose  trade  was  consequently  injured. 
The  House  of  Lords  held  that  the  plaintiff  had  no 
cause  of  action  (k). 

It  is  submitted,  however,  that  such  a  contract  is 
illegal  in  the  sense  that  it  cannot  be  enforced  in  invitum. 
Lord  Hannen,  in  the  House  of  Lords  (Z),  said  :  "  It  was 
contended  that  the  agreement  between  the  defendants 
to  act  in  combination,  which  was  proved  to  exist,  was 
illegal,  as  being  in  restraint  of  trade.  I  think  that  it 
was  so  in  the  sense  that  it  was  void  and  could  not  have 
been  enforced  against  any  of  the  defendants  who  might 
have  violated  it."  There  are  dicta  to  the  same  effect 
in  the  judgments  of  Lord  Watson  and  Lord  Bramwell  (m), 

Urmston  v.  Whitelegg  (n)  was  a  case  of  an  associa- 
tion of  mineral  water  manufacturers  at  Bolton.  By 
the  rules  of  this  body,  which  recited  that  the  object 
of  the  association  was  to  maintain  the  price  of 
mineral  water,  the  members  bound  themselves  not 
to  sell  at  a  price  less  than  9d.  per  dozen  bottles, 
or  such  other  price  not  less  than  Od.  as  the  com- 
mittee might  from  time  to  time  direct.  Liability 
was  to  last  for  ten  years  from  the  date  of  joining  the 
association,  and  a  penalty  of  101.  was  to  be  incurred 

[k)  Cf.  Allen  v.  Flood,  1898,  A.  C.  1. 

(l)  1892,  A.  C.  at  p.  58. 

(m)  1892,  A.  C.  at  pp.  42  and  46.  (n)  63  L.  T.  455. 
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for  every  contravention  of  the  rules.  The  Court  held 
that  these  rules  were  in  restraint  of  trade  and  void, 
Day,  J.,  saying  :  "  The  old  rule  still  obtains  that 
a  combination  for  the  mere  purposes  of  raising  prices 
is  not  enforceable  in  a  court  of  law.  This  contract 
is  illegal  in  the  sense  of  being  unenforceable."  Day,  J., 
probably  referred  to  the  law  in  early  times  with  refer- 
ence to  engrossing,  forestalling,  and  regrating,  but  the 
rule  enunciated  by  Day,  J.,  is  certainly  too  broadly 
stated.  In  the  Court  of  Appeal  (o)  the  decision  was 
affirmed  on  other  grounds,  viz.  that  the  limit  of  space 
was  unreasonable.  The  penalties  imposed  by  statute 
on  engrossers,  forestallers,  and  regraters  were  abolished 
in  the  year  1772  (p),  but  forestalling,  engrossing, 
and  regratiug  continued  to  be  offences  at  common 
law  until  after  the  accession  of  Queen  Victoria. 

"  All  endeavours  whatsoever  to  enhance  the  common 
price  of  any  merchandise  and  all  kinds  of  practices 
which  have  any  apparent  tendency  thereto  "  came 
under  the  general  notion  of  forestalling. 

In  Cousins  v.  Smith  (q),  decided  by  Lord  Eldon  in 
the  year  1807,  there  was  a  combination  of  all  the 
wholesale  grocers  in  London  under  the  title  of  the 
Fruit  Club  to  purchase  all  imported  fruit.  "  The 
transaction,"  said  Lord  Eldon,  "  is  a  combination  of 
the  whole  body  of  grocers  in  London,  the  effect  of  which 

(o)  55  J.  P,  454.  ip)  12  Geo.  IIL  cap.  71. 

{q)  13  Ves.  542. 
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is  that  all  persons  dealing  in  this  article  {i.e.  fruit) 
are  compelled  to  purchase  upon  the  terms  dictated  by 
the  committee  ;  having  the  means  of  buying  up  all 
the  fruit  imported  from  all  parts  of  the  world  ;  and 
holding  this  language  that  those  who  do  not  buy  from 
them  exclusively  shall  not  have  any  supply.  This  is 
not  forestalling,  much  less  regrating,  still  less  mono- 
folizing  ;  but  in  the  consideration  of  a  court  of  Equity 
it  contains  the  mischief  of  all  three."  It  does  not 
appear  precisely  what  Lord  Eldon  meant  by  "  mono- 
polizing "  (r),  and  it  is  curious  that  he  does  not  mention 
**  engrossing,"  which  means  buying  up  large  quantities 
of  wares  with  intent  to  resell  at  unreasonable  prices. 
Since  the  Statute  7  &  8  Vict.  c.  24,  which  abolished 
the  common  law  offences  of  forestalling,  engrossiag, 
and  regrating,  it  seems  clear  that  there  is  nothing  to 
prevent  an  individual  manufacturer,  from  restricting  his 
output,  withholding  his  products  for  any  time  he  likes, 
and  regulating  his  prices  as  he  pleases.  But  where  some 
trade  or  industry  has  passed  into  the  hands  of  a  group 
of  individuals,  it  may  be  that  contracts  entered  into 
by  this  group  having  for  their  object  the  undue  enhance- 
ment of  prices,  may  be  illegal  in  the  sense  of  being 
unenforceable  (s).    In  the   United   States  under  the 

(r)  The  expression  "  to  monopolize  "  is  used  in  the  Australian 
statute  for  the  repression  of  monopolies.  Australian  Industries 
Preservation  Act,  1906,  Part  II. 

(s)  See  AU.-Gen.  of  the  Commonwealth  of  Australia  v.  Adelaide 
Steamship  Co.,  Ltd.,  1913,  A.  C.  at  pp.  795-796  and  p.  799. 
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Sherman  Act  contracts  of  this  character  are  statutory 
misdemeanours. 

An  agreement  regulating  prices  if  entered  into 
between  a  small  number  of  traders  is  not,  however, 
open  to  objection  as  tending  to  a  monopoly,  and  in 
a  recent  Irish  case  an  agreement  between  bottle- 
makers  not  to  sell  below  a  certain  price  for  a  certain 
time  and  within  a  reasonable  limit  of  space  was 
upheld  (t). 

In  North  Western  Salt  Co.  v.  Electrolytic  Alkali  Co.  (i/), 
the  plaintiffs  were  an  amalgamation  of  salt  manu- 
facturers comprising  all  the  salt  manufacturers  in 
the  north-west  of  England,  and  the  defendants  were 
manufacturers  of  alkali  chlorine  bleaching  powders  and 
salt  at  Middlewich  in  Cheshire.  The  action  was  brought 
for  breach  of  a  contract  not  to  sell  salt  to  any  persons, 
firms,  or  companies  other  than  the  plaintiffs  and 
Pilkington  Brothers,  Ltd.  The  defence  of  restraint 
of  trade  was  not  pleaded,  but  the  majority  of  the  Court 
of  Appeal  held  that  the  object  of  the  contract,  read  in 
conjunction  with  two  other  documents  which  were 
put  in  evidence,  was  to  create  a  monopoly  by  restricting 
output  and  raising  prices,  and  that  the  contract  was 
unenforceable.  This  decision  has  been  reversed  by  the 
House  of  Lords  (x)  on  the  ground  that  the  defendants, 
who  had  not  pleaded  the  illegality  of  the  contract,  had 

{t)  Cade  V.  Dali/,  1910,  1  Ir.  R.  306.. 

{u)  107  L.  T.  439.  (x)  Feb.  12th,  1914. 
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not  put  the  Court  in  possession  of  sufficient  facts  to 
justify  the  conclusion  that  the  contract  was  injurious 
to  the  public.  It  must  always  be  a  question  of  fact 
whether  a  combination  of  manufacturers  in  a  particular 
trade  is  an  evil  from  a  public  point  of  view. 

Contracts  regulating  the  Way  in  which  the 
Members  of  an  Association  are  to  carry  on 
their  Trade. 

Societies  wJiose  Objects  are  Illegal. — Unlike  other 
branches  of  the  law  relating  to  restraint  of  trade,  the 
law  of  trade  unions  and  trade  associations  whose 
objects  are  to  regulate  wages  or  labour  has  been  con- 
siderably affected  by  legislation.  The  legislature  by 
various  statutes  dating  from  the  reign  of  Edward  I. 
down  to  that  of  George  IV.  prohibited  agreement:; 
either  of  masters  or  workmen  for  the  purpose  of 
lowering  or  raising  wages,  altering  the  hours  of 
labour,  or  otherwise  affecting  their  mutual  relations. 
By  these  Acts  it  was  rendered  a  criminal  offence  to  be 
a  party  to  an  agreement  having  any  of  these  objects  in 
view  (see  Bex  v.  Journeymen  Tailors  of  Cambridge  (y). 

But  in  1825  an  Act  (z)  was  passed  which  repealed 
all  the  previous  enactments  on  this  subject,  and  from 
that  time  agreements  of  this  character  could  be  illegal 
(if  at  all)  only  by  virtue  of  common  law. 

In  1855  the  important  case  af  Hilton  v.  Eckersley  (a) 

(y)  8  Mod.   12.        (z)  6  Geo.  IV.  c.  129.       (a)  6  E.  &  B.  47. 
C.  F 
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was  decided.  This  was  a  case  of  a  combination  of 
employers  in  the  cotton-spinning  trade  who,  in  order 
to  put  down  a  strike,  bound  themselves  by  a  bond  to 
carry  on  their  trade  for  a  period  of  twelve  months 
in  atjcordance  with  resolutions  to  be  passed  by  the 
majority  of  the  obligors.  These  resolutions  were  to 
regulate — (1)  the  amount  of  wages  to  be  paid  to  the 
workpeople  ;  (2)  the  periods  for  which  the  workpeople 
were  to  be  engaged  ;  (3)  the  hours  of  work  and  the 
suspending  of  work  ;  and  (4)  the  general  discipline 
and  management  of  the  cotton  factories.  It  was 
sought  to  enforce  this  bond  against  one  of  the  obligors 
who  had  refused  to  comply  with  his  engagements. 
The  Court  of  the  Exchequer  (afi&rming  the  decision  of 
the  majority  of  the  Judges  in  the  Court  of  Queen's 
Bench),  while  refusing  to  express  an  opinion  as  to 
whether  the  bond  was  illegal  in  the  sense  of  being 
criminal,  held  "  that  it  was  framed  to  enforce  a 
contract  by  which  the  obligors  agree  to  carry  on  their 
trade  not  freely  as  they  ought  to  do,  but  in  conformity 
with  the  will  of  others  ;  and  this  not  being  for  good 
consideration  is  contrary  to  public  policy." 

All  that  Hilton  v.  Eckersley  really  decided,  there- 
fore, was  that  trade  combinations,  whether  of  masters 
or  of  workmen,  for  regulating  wages  or  hours  of  employ- 
ment or  the  persons  to  be  employed,  cannot  be  enforced 
in  invitum,  and  this  is  good  law  down  to  the  present 
time.     If  such  agreements  were  enforceable,  it  would 
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be. necessary  for  the  Court  to  grant  injunctions  restrain- 
ing masters  from  opening  their  mills,  or  workmen  from 
discontinuing  a  strike.  It  is  obvious  that  such  inter- 
ference on  the  part  of  the  Court  would  be  disastrous 
in  its  results. 

Subsequent  decisions,  however,  carried  the  doctrine 
of  the  illegality  of  trade  unions  much  further.  Before 
the  passing  of  the  Trade  Union  Act  of  1871,  it  was 
customary  for  trade  unions  to  deposit  a  printed 
copy  of  their  rules  with  the  Registrar  of  Friendly 
Societies  under  the  Friendly  Societies  Act  of  1855  (h). 
By  sect.  44  of  that  Act  it  was  enacted  that  in  the 
case  of  a  friendly  society  "  established  for  any  pur- 
pose which  is  not  illegal,''  and  a  copy  of  whose  rules 
had  been  deposited  with  the  Registrar,  sect.  24  (which 
enacted  a  punishment  in  case  of  fraud  or  imposition 
by  an  officer)  should  be  applicable.  In  the  case 
of  Hornby  v.  Close  (c)  an  officer  of  a  trade  union  of 
boiler-makers  had  misappropriated  certain  sums  of 
money  belonging  to  their  society,  and  it  was  sought 
to  bring  him  to  justice  under  sect.  24.  The  magis- 
trates, however,  refused  to  convict  the  offender  on  the 
ground  that  the  society  was  illegal,  and  therefore  not 
within  the  Act.  By  the  rules  of  the  society  the 
members  bound  themselves  {inter  alia) — (1)  not  to  seek 
work  at  a  shop  where  disputes  connected  with  the 
trade  had  arisen  ;    (2)  not  to  encourage  or  to  instruct 

(b)  18  &,  19  Vict.  c.  63,  (c)  L.  R.  2  Q.  B.  153, 
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a  labourer  contrary  to  the  rules  of  the  society  ;  (3)  not 
to  use  their  influence  to  procure  employment  for  a 
non-member.  When  the  case  came  before  the  Court 
of  Queen's  Bench  the  Judges  there  held  that  the  real 
object  of  the  society  was  unduly  to  fetter  trade,  and 
that  consequently  its  rules  were  all  tainted  with  the 
vice  of  the  object,  and  the  society  was  illegal. 

In  a  subsequent  case,  decided  not  long  afterwards — • 
viz.  Farrer  v.  Close  (d) — the  Court  was  divided  in 
opinion  as  to  whether  a  trade  union  of  carpenters  and 
joiners  was  illegal  or  not.  Cockhurn,  C.  J.,  and  Mellor, 
J.,  relied  on  evidence  which  in  their  opinion  showed 
that  the  rules,  although  not  avowedly  in  restraint  of 
trade,  were  as  a  matter  of  fact  used  to  support  strikes. 

The  particular  evil  resulting  from  these  decisions 
— ^viz.  that  the  misappropriation  and  embezzlement 
of  the  funds  of  trade  unions  by  their  officers  went 
unpunished — ^was  remedied  by  an  Act  passed  in 
1869  (e).  After  the  passing  of  this  Act  a  fraudu- 
lent secretary  was  convicted  of  embezzlement,  and 
the  conviction  was  upheld  by  the  Court  of  Crown 
Cases  Eeserved  (see  Beg.  v.  Stainer  (/ ).  It  is  pre- 
sumed that  even  before  this  statute  a  trade  union 
might  have  maintained  an  action  against  an  officer 
who  had  misappropriated  their  funds  for  money  had 
and  received  to  their  use  (cf.  Tenant  v.  Elliott  (g). 

(d)  L.  R.  4  Q.  B.  602.  (e)  32  &  33  Vict.  c.  61. 

(/)  1  C.  C.  R.  230.  (g)  1  B.  &  P.  3. 
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The  Trade  Union  Act  of  1871  (h)  had  two  principal 
objects  : — (1)  to  prevent  the  treasurers,  secretaries, 
and  officers  of  these  societies  from  robbing  them  : 
and  (2)  to  enable  trade  unions  to  hold  property  and 
to  sue  in  respect  of  their  property  against  third 
persons  (see  the  judgment  of  Sir  George  Jessel  in 
Bighy  v.  Connol  {%)).  The  Act  enacts  that  "  the  pur- 
poses of  any  trade  union  shall  not  by  reason  merely 
that  they  are  in  restraint  of  trade  be  unlawful  so  as 
to  be  punishable  "  (§  2),  or  "so  as  to  render  void 
or  voidable  any  agreement  or  trust "  (§  3).  On  the 
other  hand,  by  sect.  4  it  is  enacted  that  "  Nothing 
in  this  Act  shall  enable  any  Court  to  entertain  any 
legal  proceeding  instituted  with  the  object  of  directly 
enforcing  or  recovering  damages  for  the  breach  of 
any  of  the  following  agreements,  viz. : — 

*'  1.  Any  agreement  between  members  of  a  trade 
union  as  such  concerning  the  conditions  on  which 
any  members  for  the  time  being  of  such  trade  union 
shall  or  shall  not  sell  their  goods,  transact  business, 
employ,  or  be  employed  ; 

"  2.  Any  agreement  for  the  payment  by  any  person 
of  any  subscription  or  penalty  to  a  trade  union  ; 

"  3.  Any  agreement  for  the  application  of  the  funds 
of  a  trade  union — 

*'  (a)  To  provide  benefit  to  members,  or 

"  (b)  To  furnish  contributions  to  any  employer 

{h)  34  &  35  Vict.  c.  31.  [i)  14  C.  D.  482. 
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or  workman  not  a  member  of  such  trade  union 
in  consideration  of  such  employer  or  workman 
acting  in  conformity  with  the  rules  or  resolutions 
of  such  trade  union,  or 

*'  (c)  To  discharge  any  fine  imposed  upon  any 
person  by  sentence  of  a  court  of  justice  ;  or 
*'  4.  Any  agreement  made  between  one  trade  union 
and  another  ;  or 

"  5.  Any  bond  to  secure  the  performance  of  any  of 
the  above-mentioned  agreements." 

Therefore,  as  regards  contracts  entered  into  by 
members  of  a  trades  union  inter  se,  the  Act  of  1871 
had  no  effect  whatever,  and  the  law  with  regard  to 
such  contracts  remained  the  same  as  before  the 
passing  of  the  Act.  In  Bighy  v.  Connol  a  member  of 
a  trades  union  of  journeymen  hatters,  who  had  been 
expelled  for  a  breach  of  the  rules  of  the  society,  brought 
an  action  against  the  committee  and  trustees  of  the 
union  claiming  to  be  entitled  to  participate  in  the 
enjoyment  of  its  property  and  effects.  The  Court, 
however,  held  that  the  rules  of  the  society  were 
tainted  with  illegality,  and  therefore  refused  to  inter- 
fere. Jessel,  M.R.,  said  :  "  I  see  a  great  number  of 
stipulations  of  a  character  which  are  not  only  in 
restraint  of  trade,  but  so  much  in  restraint  of  trade 
limiting  the  subject  of  it  that  I  have  no  doubt  that, 
before  this  Act  was  passed,  these  rules  would  have 
been  altogether  illegal ;  and  if  nothing  in  the  Act, 
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therefore,  will  assist  the  plain titf,  he  must  still  be 
in  the  position  of  a  member  of  an  illegal  association 
coming  to  a  court  of  justice  to  assist  him  to  enforce 
his  rights  under  that  illegal  association  "  (j). 

Bighy  v.  Connol  was  followed  by  Denman,  J.,  in 
Duke  V.  Littlehoy  (k).  The  plaintiffs  in  that  case  were 
the  Amalgamated  Society  of  Watermen  and  Lighter- 
men, and  the  defendants  were  a  branch  of  this 
society  at  Brentford,  who  were  proposing  to  divide 
the  funds  in  their  possession.  It  was  argued  for  the 
plaintiffs  that  this  was  not  a  case  of  a  legal  pro- 
ceeding instituted  with  the  object  of  directly  enforcing 
the  objectionable  rules.  It  was  an  application  for  an 
injunction  to  direct  trustees  to  do  their  duty  and  to 
prevent  their  doing  what  they  pleased  with  the  funds 
of  the  society.  Denman,  J.,  however,  said  :  "  Is  not 
this  a  preliminary  proceeding,  instituted  with  the 
object  of  directly  enforcing  an  agreement  for  the 
funds  of  a  trade  union  to  provide  for  the  benefit  of 
its  members  ?  What  other  object  can  it  have  ?  It 
cannot  be  merely  for  the  purpose  of  keeping  funds 
locked  up."  On  the  other  hand.  Fry,  J.,  in  Wolfe  v. 
Matthews  (l),  under  somewhat  similar  circumstances, 
overruled  a  preliminary  objection  of  want  of  juris- 
diction. In  that  case  the  plaintiffs,  who  were 
members  of  the  London  West  End  Carriers  Trade 
Society,  sought  for  an  injunction   to  restrain  other 

(j)  14  C.  D,  p.  491.         {k)  28  W.  R.  977.         (l)  21  C.  D.  194. 
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members  of  the  society  from  applying  the  funds  in 
a  manner  contrary  to  an  agreement  to  provide 
benefit  to  members.  Fry,  J.,  said :  "  Now  it  is 
plain  that  this  is  not  an  action  to  recover  damages 
for  the  breach  of  an  agreement,  neither  is  "it  in  my 
judgment  an  action  to  directly  enforce  an  agree- 
ment." It  is  difficult  to  reconcile  this  decision  with 
Duke  V.  Littlehoij,  which  does  not  appear  to  have 
been  cited.  The  decision  in  Wolje  v.  Matthews  has, 
however,  been  approved  by  the  majority  of  the 
House  of  Lords,  and  a  distinction  seems  to  have  been 
taken  between  restraining  a  misapplication  of  trades 
union  funds  and  directing  a  proper  distribution 
thereof  (m).  In  Old  v.  Bohson  (n)  it  was  pointed  out 
that  the  registration  of  a  society  under  the  Trade 
Union  Act  does  not  legalize  a  society  whose  objects 
are  illegal.  The  Court  accordingly  refused  to  enforce 
an  agreement  between  the  members  under  the 
machinery  provided  by  sect.  2  of  the  Friendly  Societies 
Act,  1875. 

Societies  whose  Objects  are  Legal. — So  far  we  have 

only  dealt  with  societies  whose  objects  are  illegal,  and 

where,  consequently,   all  the  rules  are  tainted  with 

the  illegality  of  the  objects.    But  in  cases  where  the 

objects  are  legal,  it  is  only  necessary  to  consider  the 

(m)  See  Yorkshire  Mines  Association  v.  Howden,  1905,  A.  C. 
256  ;  Cope  v.  Cressingham,  1909,  2  Ch.  148. 
{n)  59  L.  J.  M.  C.  41. 
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validity  of  the  particular  rale  which  it  is  sought  to 
enforce.  "  If  the  objects  of  the  society  are  themselves 
legal,  the  introduction  of  some  objectionable  rules  will 
at  most  only  have  the  effect  of  rendering  those  par- 
ticular rules  invalid.  The  other  rules  will  not  be 
affected  by  them  "  (o).  In  the  case  of  the  Mineral 
Water  Bottle  Exchange  and  Trade  Protection  Society 
V.  Booth  (f),  it  does  not  appear  that  the  objects  of  the 
society  were  illegal — at  any  rate  that  question  was 
never  raised.  That  case  turned  upon  whether  a  parti- 
cular rule  which  it  was  sought  to  enforce  was  valid. 
The  rule  was  that  no  member  should  employ  any 
traveller,  carman,  or  outdoor  employe  who  had  left  the 
service  of  another  member.  The  Court  held  this  rule 
to  be  unreasonable,  and  in  restraint  of  trade,  and 
refused  to  enforce  it. 

On  the  other  hand,  in  Swaine  v.  Wilson  (q),  where 
the  Court  found  that  the  objects  of  the  society  were 
not  illegal,  and  the  particular  rule  which  it  was  sought 
to  enforce  was  not  objectionable,  the  Court  enforced 
that  rule,  although  some  of  the  other  rules  were  in 
restraint  of  trade.  It  is  to  be  observed  that  the  Trade 
Union  Act  was  an  enabling  Act,  and  sect.  4  does  not 
make  the  contracts  therein  mentioned  unenforceable 
if  apart  from  the  Acts  they  might  have  been  enforced. 
In  every  case,  therefore,  it  is  necessary  to  inquire, 

(o)  Lindley,  L.J.,  in  Swaine  v.  Wilson,  24  Q.  B.  D.  at  p.  261. 
ip)  36  C.  D.  465.  iq)  24  Q.  B.  D.  252. 
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"  What  would  have  happened  without  the  Act  ?  Is 
the  trade  union  apart  from  the  Act  of  1871  a  lawful 
association  ? "  A  trade  union  is  not  necessarily  a 
combination  of  persons  which  is  unlawful  at  common 
law  (r).  In  fact,  the  Act  of  1876  extends  the  definition 
of  trades  union  to  any  combination  for  imposing 
restrictive  conditions  on  the  conduct  of  any  trade  or  ^ 
business.  The  decision  of  the  Court  of  Appeal  in 
Chamberlain's  Wharf,  Ltd.  v.  Smith  (s)  may  be  supported 
on  the  ground  that  the  main  objects  of  the  association 
in  that  case  were  unlawful ;  but  it  is  difficult  to  follow 
the  judgments  in  that  case,  which  seem  to  assume 
that  because  the  association  came  within  the  defini- 
tion of  a  trades  union,  sect.  4  of  the  Trade  Union 
Act,  1871,  was  a  bar  to  the  proceedings.  It  must, 
however,  be  admitted  that  the  Act  of  1871  was  framed 
on  the  assumption  that  practically  all  trade  unions 
were  acting  in  restraint  of  trade.  The  decision  in 
Swaine  v.  Wilson,  although  never  overruled,  does  not 
appear  to  have  been  followed.  In  Cullen  v.  Elmore  (t)  . 
the  Court  of  Appeal  held  that  the  existence  of  certain 
rules  in  restraint  of  trade  coupled  with  a  power  of 
expulsion  for  breach  of  such  rules,  rendered  the 
society  illegal.    In  Bussell  v.  Amalgamated  Society  of 

(r)  See  Rigby  v.  Connal,  14  C.  D.  at  p.  491 ;  Swaine  v.  Wilson, 
24  Q.  B.  D.  at  p.  259 ;  Russell  v.  Amalgarmted  Society  of 
Carpenters,  1912,  A.  C.  at  p.  430. 

(s)  1900,  2  Ch.  605.  (t)  1904,  90  L.  T.  840. 
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Carpenters  (u)  the  judgments  of  Lords  Lorehurn  and 
Atkinson  were  based  on  the  proposition  that  the  Society 
could  not  be  sued  eo  nomine.  Lords  Macnaghten, 
Mersey,  Shaw,  and  Bohson  held  that,  having  regard 
to  the  powers  vested  in  the  executive  officers  of  the 
Society  and  to  the  blending  of  its  funds  for  all  purposes, 
it  was  impossible  to  separate  the  rules  which  were  in 
restraint  of  trade  and  illegal  from  those  which  were 
legal.  Having  regard  to  these  decisions,  it  is  difficult 
to  explain  the  dictum  of  the  Privy  Council  in  a  recent 
case  that  "  combinations  in  restraint  of  trade  were 
never  unlawful  at  common  law  (x)  " 

{u)  1912,  A.  C.  421.  '      {x)  1913,  A.  C.  at  p.  797. 
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CHAPTER   VII. 

CONSTRUCTION   OF   CONTRACTS    IN   RESTRAINT 
OF   TRADE. 

General  Eules  of  Construction. 

I.  First  interj)ret  Contract. — The  method  to  be  pur- 
sued in  construing  a  contract  impeached  on  the  ground 
that  it  is  contrary  to  the  rule  against  restraint  of 
trade  is  the  same  as  in  the  case  of  a  contract  which 
is  impeached  as  contrary  to  the  rule  against  per- 
petuities. It  is  necessary  first  to  interpret  the  contract 
itself  and  ascertain  what  is  the  real  meaning  of  the 
parties  according  to  the  ordinary  rules  of  construction, 
and  then  apply  the  rules  as  to  restraint  of  trade  (a). 
It  was  laid  down  by  Kay,  L.J.,  in  one  case  that  where 
the  meaning  of  the  contract  is  ambiguous,  the  Court 
prefers  to  adopt  a  construction  which  will  give  effect 
to  the  contract  rather  than  one  which  would  render 
it  illegal  (h) ;  but  it  is  submitted  that  this  canon  of 
construction  only  applies  where  the  question  is  whether 
the  contract  is  void  for  uncertainty  (c). 

(a)  Mills  V.  Dunham,  1891,  1  Ch.  at  pp.  579,  587. 
(6)  lb.  at  p.  590. 

(c)  As  to  restraints  void  for  uncertainty,  see  Davies  v.  Davies, 
36  C.  P.  359  ;   Reeve  v.  Marsh,  23  T.  L.  R.  24. 


.    Construction  of  Contracts.  77 

The  modern  doctrine  is  not  to  hold  a  contract  void 
for  uncertainty  unless  it  is  utterly  impossible  to  put 
a  meaning  upon  it ;  but  it  is  one  thing  to  construe 
a  contract  with  a  view  to  rendering  it  intelligible,  and 
quite  another  thing  to  construe  a  contract  with  a  view 
to  rendering  it  legal. 

II.  Contract  must  he  construed  with  reference  to  the 
Subject  Matter. — The  meaning  of  words  in  an  agree- 
ment which  taken  by  themselves  are  quite  general, 
may  be  confined  to  a  particular  subject-matter  with 
which  the  parties  were  dealing  (d).  Agreements  in 
restraint  of  trade,  like  other  agreements,  must  be 
construed  with  reference  to  the  objects  sought  to  be 
attained  by  them  (e)  ;  the  Court  refuses  to  adopt  the 
literal  meaning  of  the  words  where  from  the  other 
clauses  of  the  instrument,  or  from  the  circumstances 
of  the  case,  the  intention  of  the  parties  is  sufficiently 
obvious  (/). 

Thus,  in  Avery  v.  Langford  (g),  the  defendant  Lang- 
ford  entered  into  a  bond  to  pay  2000L  if  he  were 
"  concerned  in  any  trading  establishment  between  Mor- 
winstow  and  New  Quay."  Page  Wood,  V.-C,  said  : 
"  I  think  that  a  court  of  law  would  not  hold  such  a 

(d)  Dubowski  v.  Goldstein,  1896,  1  Q.  B.  481  ;  Underwood 
V.  Barker,  1899,  1  Ch.  306. 

(c)  Haynes  v.  Doman,  1899,  2  Ch.  25. 
(/)  Palmer  v.  Mallet,  36  C.  D.  411. 
(gr)  Kay,  663. 
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bond  to  be  invalid,  because  the  terms  of  the  condition 
were  too  large,  but  would  construe  that  condition  with 
respect  to  the  nature  of  the  trading  establishment 
which  was  the  subject  of  the  sale,  and  would  take  it 
to  mean  that  the  defendant  was  not  to  set  up  within 
the  district  any  trading  establishment  which  would 
interfere  with  that  of  the  plaintiff.'' 

Again,  in  Mumford  v.  Gething  (h),  the  contract, 
which  was  very  ambiguous,  was  explained  by  parol 
evidence.  The  agreement  ran  as  follows :  "  In  co7i- 
sideration  of  my  entering  upon  your  employ  at  a  salary 
to  commence  with  501.  a  year,  I  herewith  agree  to  do 
so,  with  the  understanding  that  in  the  event  of  my 
wishing  to  travel,  and  doing  so  for  any  other  house  in 
the  same  trade,  on  any  part  of  the  same  ground,  to  pay 
you  the  sum  of  50L"  The  words  "  entering  upon  your 
employ  "  were  held  by  Erie,  C.J.,  to  be  vague  and 
unintelligible  until  explained  by  parol  evidence — viz. 
that  the  defendant  was  to  be  a  traveller  in  the  lace 
business  on  one  of  the  six  circuits  into  which  the 
plaintiffs  divided  the  counties  to  which  they  sent 
travellers — viz.  in  the  Midland  circuit.  Consequently, 
"  on  any  part  of  the  same  ground  "  was  held  to  refer 
to  the  Midland  circuit. 

In  Moenich  v.  Fenestra  (i),  where  the  covenantor  was 
restrained  by  the  terms  of  the  contract  from  "  any  trade 
or  business  "  carried  on  by  the  plaintiffs,  it  was  urged 

{h)  7  C.  B.,  N.  S.  305.  (»)  61  L.  J.  Ch.  737. 
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on  behalf  of  the  defendant  that  this  would  include  two 
hundred  and  fifty  different  trades.  But  the  Court  held 
from  the  rest  of  the  instrument  that  the  real  meaning 
of  the  parties  was  that  the  defendant  should  not  act 
as  commission  agent  in  such  trade  or  business. 

In  Mills  V.  Dunham  (k)  the  defendant  covenanted 
not  to  solicit  orders  for  or  transact  business  with  any 
person  or  firm  who  during  the  continuance  of  the 
agreement  should  be  customers  of  the  plaintiffs.  If 
construed  literally,  this  would  have  restrained  the 
defendant  from  having  communication  with  the  cus- 
tomers in  any  business  whateveVy  which  would  have 
been  an  unreasonable  restraint.  The  Court,  however, 
construed  the  agreement  as  meaning  that  the  defendant 
was  not  to  deal  with  the  customers  of  the  plaintiffs 
in  any  business  similar  to  that  carried  on  by  the 
plaintiffs. 

So  too  where  the  employe  of  a  dairyman  covenanted 
not  to  serve  the  customers  of  his  employer,  this  was 
held  to  be  restricted  to  the  customers  of  the  covenantee 
in  the  particular  business  then  carried  on  by  him  in 
Whitechapel  and  St.  George 's-in-the-East  (l). 

In  Hood  &  Moore's  Stores  v.  Jones  (m),  the  defendant 
agreed  "  not  to  enter  into  business  for  myself."  This 
was  construed  as  confined  to  businesses  of  the  same 

{k)  1891,  1  Ch.  576. 

{I)  Dubowski  V.  Goldstein,  1896,  1  Q.  B.  478. 

(m)  81  L.  T.  169, 
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nature  as  the  one  in  which  the  defendant  was  then 
engaged.     In  Barr  v.  Craven  {n),  an  insurance  agent 
contracted   not    "  to   interfere   directly   or   indirectly 
with  the  business/'  and  this  was  held  to  be  confined  in 
point  of  locality  to  the  business  of  the  society  in  the 
district  where  the  defendant  had  been  agent.     But  a 
restrictive  construction  of  this  character  must  not  be 
adopted  unless  the  context  and  surrounding  circum- 
stances justify  some  limitation  of  the  generality  of  the 
clause,  and  it  is  doubtful  whether  some  of  the  decisions 
above  mentioned  did  not  go  too  far.     In  the  recent 
case  of  Morris  v.  Byle  (o),  a  contract  not  to  be  interested 
or  concerned  in  "  any  business  dealings  or  transaction  '* 
with  any  customer  of  the  plaintiff  from  whom  the 
defendant  had  obtained  or  solicited  orders  was  held  to 
be  too  wide.     In  Perls  v.  Saalfeld  (y),  where  the  defen- 
dant agreed  not  to  accept  another  situation  as  clerk 
or  agent  nor  to  establish  himself  within  a  certain  radius, 
the  Court  of  Appeal  might  have  construed  the  covenant 
as  referring  to  a  business  similar  to  that  of  the  plaintiffs, 
but  for  the  existence  of  a  proviso  that  the  consent  of 
the  plaintiffs  was  not  to  be  refused  if  it  could  be  proved 
that  the  clerkship  or  agency  was  not  with  a  firm  dealing 
in  the  same  class  of  goods.     In  Bogers  v.  Maddocks  (q), 
the  Court  of  Appeal  declined  to  construe  a  contract 
not  to  be  concerned  or  interested  in  **  selling  beer  "  as 

(71)  89  L.  T.  574  (o)  26  T.  L.  R.  678. 

ip)  1892,  2  Ch.  149.  (q)  1892,  3  Ch.  346. 
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confined  to  selling  beer  by  wholesale  ;  but  to  some 
extent  the  Court  was  influenced  by  the  fact  that  in 
another  clause  of  the  contract  "  customers  other 
than  wholesale  purchasing  agents "  were  referred 
to.  In  Nevanas  v.  Walker  (r),  Sargant,  J.,  was  asked 
to  construe  *'  the  business  of  meat  importers  "  as 
confined  to  the  importation  of  Australasian  as  opposed 
to  South  American  meat ;  but  there  was  nothing  in 
the  language  of  the  contract  or  the  circumstances  of 
the  case  to  justify  such  a  construction,  which  was 
accordingly  rejected. 

III.  Severance  of  Covenant. — ^Where  one  part  of  a 
contract  is  bad  as  being  in  restraint  of  trade  and 
unreasonable,  but  another  part  thereof  is  good,  the 
Court  will  sever  the  good  part  from  the  bad,  "  pro- 
vided the  Court  can  find  in  the  agreement  itself 
sufiicient  ground  for  making  the  severance." 

As  early  as  the  year  1727,  iii  the  case  of  Chesman 
V.  Nainhy  {s),  the  counsel  for  the  defendant  in  error 
argued  "  that  if  a  bond  is  given  with  condition  to  do 
several  things,  and  some  are  agreeable  to  law  and 
some  against  the  common  law,  the  bond  shall  be 
good  as  to  the  doing  the  things  agreeable  to  law,  and 
only  void  as  to  those  that  are  against  the  law."  And 
the  whole  Court  indorsed  this  opinion. 

(r)  1914,  1  Ch.  413. 
(5)  2  Str.  739,  Lord  Raym.  1459. 
C.  G 
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A  much  later  decision — viz.  Price  v.  Green  (t) 
(decided  in  1847) — applied  the  rule  laid  down  in 
Chesman  v.  Nainby  with  regard  to  bonds  to  the  case  of 
an  ordinary  covenant.  There  was  a  covenant  by  Price 
not  to  carry  on  the  trade  of  a  perfumer,  toyman,  and 
hair  merchant  within  the  cities  of  London  and  West- 
minster, or  within  the  distance  of  six  hundred  miles 
from  the  same  respectively.  Patteson,  J.,  said  :  "  The 
question  therefore  seems  to  be  one  of  construction 
whether  from  the  language  used  the  covenant  be 
capable  of  division.  Now,  if  such  language  admits 
of  its  being  construed  divisibly  in  the  condition  of  a 
bond,  it  is  difficult  to  see  why  it  is  not  equally  capable 
of  such  construction  when  it  occurs  in  a  covenant." 
Accordingly  the  first  part  of  this  covenant  was  up- 
held, although  the  second  half  was  pronounced  to  be 
unreasonable  (w). 

But  a  covenant  may  be  divisible  not  only  as  to  places, 
but  also  as  to  persons.  Thus  in  Nicholls  v.  Stretton  (x) 
the  defendant,  who  was  a  solicitor's  articled  clerk,  cove- 
nanted not  to  interfere  or  intermeddle  with  or  be  con- 
cerned as  an  attorney,  agent,  or  otherwise  "  for  any 
person  who  had  already  been  or  who  should  from  time  to 
time  thereafter  become  or  be  the  client  of  the  plaintiff. 
There  the  first  half  of  the  covenant  was  upheld — ^viz. 

(0  16  M.  &  W.  346. 

(u)  See  also  Underwood  v.  Barker,  1899,  1  Ch.  307. 

(a:)  10  Q.  B.  346. 
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as  to  persons  who  had  been  clients  of  the  plaintiff 
while  the  defendant  was  in  his  service  {y).  In  Baines 
V.  Geary  (z)  this  rule  of  construction  was  applied  by 
North,  J.,  to  a  case  where  the  covenant  was  not  in 
terms  divided  into  two  parts.  In  that  case  the  defen- 
dant covenanted  not  to  serve  with  milk  or  interfere 
with  *'  any  of  the  customers  served  or  belonging  at 
any  time  to  the  plaintiff,  his  successors  or  assigns.'* 
North,  J.,  held  that  the  covenant  was  severable,  and 
enforced  it  as  to  persons  who  were  customers  during 
the  employment  of  the  defendant  (a),  but  this  decision 
has  been  questioned  by  Bighy,  L.J.,  Warrington,  J., 
and  Scrutton,  J.,  and  although  it  has  never  been  over- 
ruled, cannot,  it  is  submitted,  be  supported  on  principle. 
In  Davis,  Turner  &  Co,  v.  Lowen  (h)  the  covenant 
was  severed,  not  as  to  the  space  within  which  the  trade 
was  to  be  carried  on,  or  as  to  the  persons  with  whom 
it  was  to  be  carried  on,  but  as  to  the  nature  of  the 
trade  itself.  The  defendant  Lowen  agreed  not  to  be 
engaged  or  interested,  within  a  specified  area,  *'  in 
any  business  now  or  hereafter  to  be  carried  on  "  by  the 
plaintiffs.  Kekewich,  J.,  said  :  "  I  see  no  difficulty  in 
applying  the  principle  of  those  cases  to  the  present, 
and  in  holding  that  the  covenant  may  be  severed, 
and  that  it  is  good  as  to  the  business  actually  carried 

(y)  Cf.  Lewis  v.  Durnford  (1904),  24  T.  L.  R.  64. 

(z)  35  C.  D.  154.  (a)  See  supra,  p.  13. 

(6)  64  L.  T.  655. 


84  Contracts  in  Kestraint  of  Trade. 

on  by  the  plaintiffs,  though  as  to  the  business  hereafter 
to  be  carried  on  it  is  bad." 

Again,  in  Bogers  v.  Haddocks  (c),  where  the  cove- 
nant was  not  to  engage  in  selling  "  beer,  ale,  porter, 
or  other  malt  liquors,  aerated  waters,  wines,  spirits, 
cordials,  tobacco,  or  cigars,"  the  Court  severed  the 
covenant  in  so  far  as  it  affected  aerated  waters,  in 
which  the  plaintiff  did  not  deal,  and  enforced  the  rest 
of  the  covenant. 

So  too  in  Bohinson  v.  Heuer  (d),  where  the  negative 
stipulation  extended  to  a  similar  business  to  that  of 
the  covenantee,  or  "  any  other  business  whatsoever,'^  the 
latter  words  were  rejected,  and  the  first  part  of  the 
covenant  enforced. 

In  Bromley  v.  Smith  (e)  the  defendant  agreed  not 
to  be  engaged  "  in  the  businesses  of  miller,  baker,  hay, 
straw,  and  corn  merchant,  etc.,  or  engaged  in  the 
manufacture  of  flour,  meal,  bread,  or  confectionery, 
restaurant  keeper,  or  assistant."  Channell,  J.,  con- 
sidered that  since  each  of  the  prohibited  trades  was 
specified  separately  he  could  sever  the  good  from  the 
bad,  but  it  is  doubtful  whether  the  decision  does  not 
go  too  far.  Lord  Shaw  has  recently  expressed  the 
opinion  that  the  Court  "  should  not  be  astute  to 
disentangle  such  contracts  "  (/). 

On  the  other  hand,  the  Court  will  not  create  or 

(c)  1892,  3  Ch.  at  p.  358.  {d)  1898,  2  Ch.  at  p.  459. 

(e)  1909,  2  K.  B.  235.  (/)  1913,  A.  C.  at  p.  742. 
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carve  out  a  new  covenant  for  the  sake  of  validating 
an  instrument  which  would  otherwise  be  void.  In 
Baker  v.  Hedgcock  (g)  the  defendant  covenanted  not 
to  engage  in  "  any  business  whatsoever "  within  a 
specified  distance,  without  the  written  consent  of  the 
plaintiff,  who  was  a  tailor.  Having  regard  to  the  word 
"  whatsoever  "  it  was  impossible  to  read  the  words 
"  of  a  similar  character  "  into  the  agreement,  as  in 
Avery  v.  Langford ;  but  the  plaintiff  argued  that  the 
covenant  was  severable  and  might  be  enforced  as 
regards  the  business  of  a  tailor,  but  not  as  regards 
any  other  business.  Chitty,  J.,  however,  held  that  it 
was  impossible  to  divide  the  covenant  into  two  parts, 
and  that  the  whole  was  void. 

The  same  principle  was  laid  down  in  Hooper  v. 
Willis  (h)  with  regard  to  the  space  limit.  You  must 
have  the  division  made  by  the  parties  themselves. 
The  Court  of  itself  has  no  power  to  sever  the  good  from 
the  bad.  It  is,  however,  difficult  to  reconcile  the  dictum 
of  Lord  Moulton  (i)  that  the  severance  can  only  be 
made  where  "  the  excess  is  of  trivial  importance  "  with 

the  other  authorities. 

c 

IV.  Bestrictive  Words  construed  strictly. — Restrictive 
words  when  there  is  an  ambiguity  must  be  construed 
strictly,  and  a  plaintiff  seeking  the  assistance  of  the 

ig)  39  C.  D.  520.  (A)  94  L,  T.  624. 

H)  1913,  A,  a  at  p,  745. 
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Court  must  bring  the  case  within  the  plain  meaning 
of  the  contract  which  he  seeks  to  enforce  (j).  The 
words  used  must  not  be  applied  to  everything  that 
might  be  said  to  come  within  a  possible  dictionary 
use  of  them,  but  must  be  interpreted  in  the  way  in 
which  business  men  would  interpret  them  when  used 
in  relation  to  a  business  matter  (k).  The  question  to 
be  determined  is  what  is  the  business  meaning  of  the 
words  used  dealing  with, such  a  subject  matter  as  is 
dealt  with  by  the  agreement  (I). 

A  contract  in  restraint  of  trade  can  never  be  implied. 
Consequently,  not  only  is  there  no  such  implication 
in  the  case  of  §.  sale  of  a  business,  but  a  receiver  and 
manager  appointed  by  the  Court  may  after  the  deter- 
mination of  the  receivership  carry  on  a  competing 
business  (m). 

V.  Technical  Terms, — If  the  contract  contains  techni- 
cal terms  an  expert  may  explain  them.  If  according 
to  the  custom  of  the  trade  or  the  usage  of  the  market 
a  word  has  a  secondary  meaning,  evidence  may  be 
given  to  prove  it  (n).  But  unless  it  is  perfectly  clear 
that  both  the  parties  to  the  contract  were  conversant 

(J)  German  v.  Chapman,  7  C.  D.  276 ;   Haijne  v.  Burchell,  35 
Sol.  J.  88. 
{k)  Southland  Frozen  Meat  Co.  v.  Nelson,  1898,  A.  C.  444. 
(l)  William  Cory  v.  Harrison,  1906,  A.  C.  at  p.  275. 
(m)  Re  Irish,  40  C.  D.  49. 
{n)  Lovell  v.  Ward,  27  T.  L.  R.  236. 
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with  this  secondary  meaning  evidence  of  this  character 
cannot  be  admitted,  and  the  Court  must  construe  the 
word  according  to  its  ordinary  signification,  not 
neglecting  the  use  of  dictionaries  or  any  other  means 
of  information  which  may  assist  the  Court  in  coming  to 
a  conclusion  as  to  what  is  the  ordinary  meaning  of 
the  word  (o). 

Construction  of  Particular  Phrases  used  in 
Contracts  in  Eestraint  of  Trade. 

It  is  now  necessary  to  examine  the  construction 
which  has  been  put  on  particular  phrases  which  are 
commonly  employed  in  contracts  in  restraint  of  trade. 

Carry  on. — In  the  first  place  we  must  determine 
precisely  what  is  meant  by  a  covenant  not  to  "  carry 
on  "  a  particular  trade  or  business.  In  Turner  v. 
Evans  (p)  the  question  was  raised  whether  merely 
soliciting  orders — e.g.  sending  travellers  within  the 
prescribed  area — constituted  carrying  on  a  trade  there. 
Lord  Cranworth  said  :  "  When  the  trade  consists  only 
of  keeping  a  store  of  goods  bought  at  a  lower  price 
with  the  view  of  selling  them  afterwards  at  a  higher, 
I  do  not  think  that  a  person  exercising  a  trade  of  this 

(o)  Holt  V.  Collyer,  16  C.  D.  at  p.  721,  per  Fry,  J.  This  was  a 
case  of  a  restrictive  covenant,  but  the  dictum  has  been  cited  with 
approval  in  cases  of  restraint  of  trade. 

(p)  2  De  G.  M.  &  G.  740. 
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sort  does  in  any  ordinary  sense  carry  on  his  business 
at  any  other  place."  The  case,  however,  afterwards 
came  before  Knight  Bruce,  L.J.,  who  held  that  "  to 
sell  or  to  endeavour  to  sell  "  was  to  carry  on  a  trade 
in  a  place  although  the  covenantor  had  no  counting- 
house,  cellar,  or  stores  there.  This  view  was  also 
taken  by  Lord  Campbell  and  the  other  Judges  of 
the  Court  of  Queen's  Bench  (q).  In  Brampton  v. 
Beddoes  (r),  the  defendant  sold  his  business  to  the 
plaintiff,  and  bound  himself  not  to  carry  on  a  similar 
business  within  a  distance  of  two  miles.  The  defen- 
dant, who  had  set  up  a  shop  outside  the  prescribed 
area,  sold  goods  to  customers  who  had  been  in  the 
habit  of  dealing  at  the  old  shop,  and  who  lived  within 
two  miles  thereof.  Erie,  C.J.,  said :  *'  It  would 
entirely  destroy  the  value  of  the  good-will  he  (the 
defendant)  sold  if  the  defendant  could  bring  his  goods 
within  the  district,  and  so  prevent  the  customers  from 
going  to  the  plaintiff's  shop." 

Upon  the  same  principle,  where  the  managing  clerk 
of  a  solicitor  contracted  not  to  "  exercise,  practise,  or 
carry  on  "  the  business  of  a  solicitor  within  a  certain 
district,  it  was  held  that  the  covenant  was  broken 
by  his  systematically  practising  in  the  county  court  and 
petty  sessions  within  the  district,  although  his  instruc- 
tions were  received  at  his  office  outside  the  prohibited 

{q)  2  EU.  &  Bl.  512,      .  (r)  13  C,  B„  N.  S.  528,] 
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area  (s).  But  a  solicitor  whose  office  is  outside  the 
area  does  not  commit  a  breach  of  a  covenant  not  to 
practise  merely  by  conducting  work  by  correspondence 
with  clients  within  the  area  (t).  It  is  another  matter 
if  he  has  contracted  not  to  do  any  act  as  solicitor 
within  the  area  (u),  but  possibly  such  a  restraint  is 
too  wide  to  be  reasonable.  It  is  clear  that  a  covenant 
not  to  solicit  custom  within  the  prohibited  area  may  be 
broken  by  sending  letters  from  outside  the  area  to 
persons  residing  within  it  (x).  It  has  been  held  that 
a  person  who  has  contracted  not  to  carry  on  the  busi- 
ness of  a  patent-agent  within  four  miles  of  Chancery 
Lane,  and  who  sets  up  business  outside  the  radius, 
cannot  conduct  applications  at  the  Patent  Office  (y). 

In  the  case  of  a  doctor  a  covenant  not  to  practise 
within  a  particular  area  would,  it  is  conceived,  preclude 
the  covenantor  from  attending  patients  within  that 
area,  although  his  consulting-room  were  outside,  and 
even  if  the  words  are  "  set  up  in  practice  "  the  Court 
of  Appeal  has  intimated  that  a  systematic  attendance 
on  patients  within  the  area  might  be  a  breach  (z). 
So    in    the   case  of    an   architect,   although   doing  a 

(s)  Llewellyn  v.  Simpson,  91  Law  Times  Newspaper,  9. 
(t)  Woodbridge  v.  Bellamy,  1911,  1  Ch.  326. 
(u)  Edmundson  v.  Bender,  1905,  2  Ch.  320. 
(x)  Cullard  v.  Taylor,  3  T.  L.  R.  698. 

(y)  Lake  v.  Harrison,  13  T.  L.  R.  568.     He  might  communicate 
by  post,  or  appear  by  an  authorized  agent. 
{z)  Bohertson  v.  Bwhamn,  90  L,,  T.  390. 
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particular  job  is  not  practising,  the  mere  fact  that  the 
covenantor's  office  is  outside  the  area  is  not  conclu- 
sive (a).  In  every  case  it  is  a  question  of  degree  whether 
or  not  what  the  defendant  is  doing  amounts  to  carrying 
on  a  profession  or  business.  Carrying  on  implies  a  series 
of  acts  and  mere  isolated  acts  are  not  sufficient  if  there 
is  no  evidence  of  a  systematic  intention.  In  Dayer- 
Smith  V.  Hadsley  the  defendant  covenanted  not  to  carry 
on  or  engage  in  the  business  of  a  house  agent.  He  set 
up  an  office  just  outside  the  prohibited  area,  but  acted 
as  house  agent  in  respect  of  the  letting  of  two  or  three 
houses  within  the  area.  The  Court  of  Appeal  held 
that  having  regard  to  admissions  made  by  the  defen- 
dant there  was  evidence  of  a  serious  systematic  inten- 
tion to  do  the  ordinary  acts  of  a  house  agent  within 
the  prohibited  area  and  granted  an  injunction  (b). 

Carrying  on  as  Assistant. — The  question  often  arises 
whether  a  covenant  not  to  "  carry  on  "  a  trade  or 
practise  a  profession  restrains  the  covenantor  from 
acting  as  a  paid  assistant  in  that  trade  or  profession. 
In  Clarhe  v.  Watkins  (c)  the  defendant  covenanted  not 
to  carry  on  the  business  of  a  chemist  either  in  his  own 
name  or  for  his  own  benefit,  or  in  the  name  or  for 
the  benefit  of  any  other  person.  The  defendant  took 
orders  for  another  firm  of  chemists  within  the  pre- 
scribed area,  but  this  was  held  not  to  be  a  breach 

(a)  Portsmouth  v.  Seward,  45  Sol.  J,  594. 

(6)  108  L.  T.  897.  (c)  11  W.  R.  319. 


Construction  of  Contracts.  91 

of  the  covenant.  Again,  in  Allen  v.  Taylor  (d),  where 
the  covenant  was  not  to  "  exercise  or  carry  on  "  the 
trade  of  a  rag-dealer  at  Nottingham,  the  defendant 
acted  as  the  manager,  at  a  fixed  salary,  at  Nottingham 
of  the  branch  business  of  a  Leeds  rag  merchant.  An 
injunction  was  refused  :  Lord  Bomilly  saying,  "  A 
man  cannot  properly  be  said  to  exercise  or  carry  on  a 
trade  unless  he  receives  some  portion  of  the  profits.'' 
There  is  a  dictum  of  James,  L.  J.,  in  Ex  parte  Breull,  In 
re  Bowie  (e),  which  at  first  sight  seems  difficult  to 
reconcile  ^ith  Allen  v.  Taylor.  He  said  the  defen- 
dant's "  business  in  life  is  that  of  a  clerk,  and  it  is 
not  the  less  his  business  because  he  receives  a  fixed 
salary  for  it ;  he  is  really  and  truly,  for  all  commercial 
purposes,  carrying  on  business  in  the  City  of  London.'* 
In  that  case  the  Court  was  dealing  with  a  bankruptcy 
rule  having  for  its  object  the  distribution  of  business 
between  the  London  Court  of  Bankruptcy  and  pro- 
vincial Courts.  The  construction  there  put  upon  the 
words  "  carry  on  business  "  would  not  be  followed  in 
any  other  cause  (see  Graham  v.  Lewis)  (/). 

In  Palmer  v.  Mallet  (g)  the  words  *'  set  up  and 
carry  on  "  the  profession  of  a  surgeon  were  held  to 
cover  the  case  of  an  assistant.  This  construction  was 
assisted  by  the  language  of  the  condition  of  the  bond, 
which  was  only  to  be  void  if  the  defendant  did  not 

{d)  19  W.  R.  35.  ,  (e)  16  C.  D.  487. 

(/)  22  Q.  B.  D.  1.  (g)  36  C.  D.  411. 
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*'  at  any  time  thereafter  either  alone  or  in  partnership, 
or  as  assistant  of  any  other  person,  set  up  or  carry  on,"  &c. 
Although  this  decision  does  not  shake  the  authority 
of  Allen  V.  Taylor  with  regard  to  trades,  it  would  seem 
that  in  the  case  of  a  profession  such  as  that  of  a  doctor, 
veterinary  surgeon,  or  architect,  a  covenant  not  to 
practise  prohibits  the  covenantor  from  acting  as  a 
salaried  assistant  (h), 

"  Engage  in.'' — Where  in  addition  to  the  words 
"  carry  on  "  the  words  "  engage  in  "  are  used,  different 
considerations  apply. 

Thus  in  Bolfe  v.  Rolfe  (i)  the  defendant  covenanted 
not  to  "  carry  on  or  practise  or  engage  in "  the 
business  of  a  tailor  either  alone  or  with  any  other  person. 
The  defendant  became  foreman  to  a  tailor,  and  this 
was  held  to  be  a  breach  of  the  covenant.  In  Bird  v. 
Lake  (k),  where  the  covenant  was  not  "  to  carry  on  or 
he  engaged  in  carrying  on  the  trade  or  business  of  an 
eating-house  keeper,"  Vice-Chancellor  Page  Wood  said  : 
"  The  covenant  can  be  carried  to  this  extent  and  no 
further — that  he  (the  defendant)  will  not  act  as 
director,  manager,  assistant,  &c.,  perhaps  not  even  as 
waiter,  in  such  an  establishment."  In  Watts  v.  Smith  (l) 
Kehewich,   J.,   while  refusing  to   give   any   definition 

{h)  See  judgment  of  Cotton,  L.J.,  36  C.  D.  at  p.  422  ;  Robertson 
V.  Willmott,  1909,  W.  N.  155. 
{{)  15  tSim.  88,        ih)  I  H.  &  M,  341.        [l]  62  L.  T.  453, 
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of  the  phrase  "  engage  in,"  granted  an  injunction 
restraining  the  defendant  from  entering  the  service 
of  a  firm  which  competed  with  the  plaintiff.  Whether 
the  words  *'  engage  in  "  would  under  all  circumstances 
be  sufficiently  wide  to  cover  the  case  of  a  foreman  or 
manager  is  not  free  from  doubt.  Where  it  is  sought 
to  effect  this  object  it  is  more  usual  for  the  covenant 
to  run  that  the  covenantor  shall  not  be  "  interested  or 
concerned  "  in  the  business. 

"  Interested  in,'' — The  exact  meaning  to  be  attached 
to  the  words  *'  interested  in  "  is  not  altogether  clear. 
In  Newling  v.  Dohell  (m),  Malins,  V.-C,  is  reported 
to  have  said  :  *'  Every  journeyman  or  workman  is 
interested  in  the  condition  of  his  master's  business." 
Kekewich,  J.,  on  the  other  hand,  in  Hill  c&  Co.  v. 
Hill  {n),  defined  "  interested  in  "  as  meaning,  in  the 
commercial  sense,  *'  entitled  to  the  profits  of."  In 
the  case  of  Smith  v.  Hancock  (o),  Lindley,  L.  J.,  said  : 
"  When  a  person  sells  a  business  and  agrees  not  to 
carry  on  or  be  in  any  way  interested  in  any  similar 
business,  the  word  interested  is  used  to  prevent  him 
not  only  from  carrying  it  on,  but  also  from  having 
any  projfrietary  or  pecuniary  interest  in  it."  In  that 
case  it  was  held  that  the  defendant  was  not  interested 
in  the  business  carried  on  by  his  wife  out  of  her  separate 

(m)  38  L.  J.  Ch.  111.  (n)  55  L.  T.  769. 

(o)  1894,  2  Ch.  at  p.  386. 
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estate,  although  he  "  actually  aided  or  abetted  her  in 
so  doing  "  by  introducing  her  to  his  bankers,  by  going 
with  her  nephew  to  the  wholesale  suppliers  of  grocery 
and  inducing  them  to  give  him  credit,  by  helping 
his  wife  to  get  a  loan  of  the  shop  and  taking  part  in 
the  penning  and  issuing  of  the  trade  circulars.  On 
the  other  hand,  it  is  presumed  that  if  the  defendant 
in  that  case  had  covenanted  not  to  he  concerned  in  a 
similar  business,  it  might  have  been  held  that  he  had 
been  guilty  of  a  breach  of  the  covenant  (p).  A  cove- 
nant not  to  be  directly  or  indirectly  interested  in  a 
business  similar  to  that  of  the  covenantee  has  been 
held  not  to  preclude  the  covenantor  from  becoming 
a  servant  at  a  fixed  salary  (q).  In  that  case  Swinfen 
Eady,  J.,  laid  stress  on  the  fact  that  the  word  "  con- 
cerned "  was  not  used.  It  has  been  held  that  a  large 
shareholder  in  a  company  carrying  on  a  competing 
business  is  "  interested  "  in  that  business  within  the 
meaning  of  a  covenant  of  this  character  (r).  On  the 
other  hand,  the  mere  fact  that  a  man  is  creditor  of  a 
firm  or  even  a  debenture  holder  of  a  company  does  not 
.make  him  "  interested  "  in  the  business  of  that  firm 
or  company  or  even  concerned  in  'it  (s). 

{p)  See,  however,  Loe  v.  Lardner,  4  W.  R.  597,  where  it  was 
held  that  a  covenant  not  to  be  interested  or  concerned  in  a  licensed 
house  was  not  broken  by  marriage  with  a  publican. 

(q)  Gophir  Diamond  Co,  v.  Wood,  1902,  1  Ch.  950. 

(r)  Castelli  v.  Middleton,  17  T.  L.  R.  373. 

(s)  William  Cory  v.  Harrison,  1906,  A.  C.  274. 
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"  Concerned  in.'' — Kelcewich,  J.,  has  defined  "  con- 
cerned in "  as  meaning  "  having  something  to  do 
with."  Thus  in  Jones  v.  Heavens  (Q,  where  the 
covenant  was  not  to  "  be  concerned  in  carrying  on  either 
directly  or  indirectly  "  the  business  of  a  tailor,  the 
defendant  was  restrained  from  working  as  a  journey- 
man for  his  brother-in-law,  although  he  had  no  share 
in  the  profits.  In  Baxter  v.  Lewis  {u)  the  covenant 
was  "  not  to  carry  on  or  be  concerned  directly  or 
indirectly  in  carrying  on "  the  trade  of  a  retail 
tobacconist.  The  defendant  was  engaged  as  manager 
of  a  tobacconist's  shop  belonging  to  the  Egyptian 
Cigarette  Company.  Stirling,  J.,  granted  an  injunc- 
tion restraining  the  defendant  from  acting  as  manager, 
and  the  defendant  thereupon  engaged  himself  as 
an  assistant  at  the  same  shop.  Stirling,  J.,  however, 
found  that  there  was  **  no  real  and  substantial 
difference  in  his  position,"  and  the  original  injunction 
was  enforced  against  him.  Kekewich,  J.,  held  in  at 
least  two  cases  (x)  that  a  mere  servant  was  "  con- 
cerned "  in  the  business  of  his  master  within  the 
meaning  of  a  covenant  of  this  character,  but  in  a 
recent  case  the  divisional  court  declined  to  follow 
Kekewich,  J.,  on  this  point  (?/). 

(t)  4  G.  D.  636.  {u)  30  Sol.  J.  705  &  754. 

{x)  Hill  V.  Hill  db  Co,  55  L.  T.  769 ;   Cade  v.  Calfe  (1906),  22 
T.  L.  R.  243. 
{y)  Bamaneur  v.  Brixey  (1911),  55  Sol.  J.  480. 
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In  Fairhrother  v.  England  (z)  the  defendant  cove- 
nanted not  to  be  interested  or  concerned  in  the 
business  of  an  auctioneer,  valuer,  or  house  and  estate 
agent  within  two  miles  of  Middle  Street,  Brighton. 
The  defendant  carried  on  business  in  London,  but  he 
entered  into  an  arrangement  with  a  Brighton  firm  of 
auctioneers,  trading  within  the  prescribed  radius,  by 
which  he  agreed  to  endeavour  to  let  or  sell  Brighton 
properties  for  them  in  London.  This  was  held  not 
to  be  a  breach  of  the  covenant,  on  the  ground  that 
though  the  defendant  was  interested  and  concerned 
in  farticular  matters  connected  with  the  business  of 
the  Brighton  firm,  he  was  not  interested  or  concerned 
in  that  business  generally. 

"  Do  business  with  clients,'' — A  covenant  by  a 
solicitor's  clerk  not  to  do  business  with  any  client  of 
his  employer  has  been  construed  to  mean  not  to  act  as 
solicitor  for  persons  who  habitually  employed  the  cove- 
nantee, and  who  would  have  employed  the  covenantee 
if  they  had  not  done  the  particular  business  with  or 
retained  the  defendant  (a).  The  expression  client  in 
a  covenant  of  this  character  includes  country  solicitors 
for  whom  the  covenantee  acts  as  London  agent  (b). 

*' Performance." — In  a  theatrical  contract  a  stipulation 

(z)  40  W.  R.  220. 

(a)  Hayne  v.  Burchell,  35  Sol.  J.  88. 

(6)  Eeid  v.  Burrows,  1892,  2  Ch.  413. 
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that  an  artiste  shall  not  perform  at  any  place  of  en- 
tertainment does  not  restrain  her  from  singing  before 
a  private  audience  or  at  a  club  where  no  admission 
money  is  paid  (c).  The  word  engagement  in  such  a 
contract  does  not  include  Sundays  (d). 

Overlapping  Trades. — Many  cases  have  already 
come  before  the  Court,  and  many  more  are  likely  to 
arise  in  the  future,  as  to  the  construction  of  covenants 
not  to  carry  on  a  particular  trade  where  two  or  more 
trades  overlap  one  another.  In  these  cases,  if  the 
covenantor  carries  on  what  is  essentially  the  trade  to 
which  the  covenant  refers  (even  though  he  does 
not  sell  all  the  goods  which  are  usually  sold  in  that 
trade,  and  although  it  is  ancillary  to  other  business),  he 
will  be  restrained  by  the  Court.  But  if  the  covenantor 
carries  on  a  part  only  of  that  trade  which  happens  to 
form  a  branch  of  another  species  of  business,  this 
does  not  constitute  a  breach  of  the  covenant.  This 
distinction  is  obviously  rather  a  fine  one. 

I.  In  the  case  of  Doe  d.  Gaskell  v.  Spry  (e)  the 
defendant,  who  had  covenanted  not  to  carry  on  the 
trade  of  a  butcher,  sold  raw  meat  in  his  shops  as 
ancillary  to  the  business  of  a  chandler.  The  Court 
held  that  a  man  who  sells  raw  meat,  although  he  does 
not  slaughter  cattle,  is  ipso  facto  a  butcher,  and  that 

(c)  Kelly  V.  London  Pavilion,  77  L.  T.  215. 
{d)  lb.     As  to  meaning  of  tour  in  a  theatrical  contract,  see 
Wyatt  V.  Phipps,  40  Sol.  J.  781.  (e)  1  B.  &  Aid.  617. 

C.  '  H 
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there  had  been  a  breach  of  the  covenant.  (As  to  the 
meaning  of  the  word  butcher,  see  Cleaver  v.  Bacon  (f), 
where  Kekewich,  J.,  held  that  one  who  simply  sells 
meat  and  does  not  slaughter  aminals  cannot  be  called 
a  butcher.)  In  Fitz  v.  Ihs  {g)  the  covenant  restrained 
the  defendant  from  keeping  a  coffee-house.  The 
defendant  set  up  what  is  known  as  a  "  tee-to-tum  " 
house,  and  the  Court  found  that  a  business  of  this 
nature  comprised  not  only  the  trade  of  a  grocer, 
but  also  as  ancillary  thereto  the  trade  of  a  coffee-house 
keeper.  The  defendant  was  consequently  restrained 
from  carrying  on  this  branch  of  his  business. 

In  Buckle  v.  Fredericks  (k)  the  purchaser  of  a  piece 
of  ground  covenanted  not  to  carry  on  "  the  trade  of  a 
retailer  of  wine,  spirits,  or  beer."  The  defendant 
built  a  theatre  on  the  land,  and  in  this  theatre  he  set 
up  a  refreshment  bar  at  which  wine,  spirits,  and  beer 
were  sold.  The  Court  held  that  although  keeping  a 
refreshment  bar  was  ancillary  to  the  business  of  a 
theatre  proprietor,  yet  it  in  fact  comprised  the  whole 
trade  of  a  retailer  of  wine,  beer,  and  spirits.  The  case 
of  Jones  V.  Bone  (i),  where  James,  V.-C,  refused  to 
grant  an  injunction  against  a  grocer  who  sold  wine 
and  spirits  in  bottles,  thereby  infringing  a  covenant 
precisely  similar  to  that  in  Buckle  v.  Fredericks,  would 
not  now  be  followed. 

(/)  4  T.  L.  R.  27.  (g)  1893, 1  Ch.  77. 

{h)  44  C.  D.  244.  (i)  9  Eq.  674. 
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11.  On  the  other  hand,  where  the  covenantor 
carries  on  some  portion  only  of  the  covenantee's  trade 
in  the  course  of  bond  fide  carrying  on  some  other  kind 
of  business,  he  cannot  be  restrained.  Thus  in  Lumley 
V.  Metropolitan  Bailway  Compamj  (k)  the  company 
covenanted  with  the  plaintiff  that  no  tenant  of  certain 
premises  should  carry  on  the  business  of  a  pastry- 
cook or  confectioner.  It  appeared  that  the  company's 
tenant  sold  sweetmeats  in  the  ordinary  course  of  his 
business  as  a  grocer,  and  the  plaintiff  urged  that 
the  defendant  was  a  "  confectioner  quoad  these  par- 
ticular sweetmeats."  The  Court,  however,  held  that 
although  he  was  selling  articles  usually  sold  by 
confectioners,  he  was  not  carrying  on  the  business  of  a 
confectioner.  In  Stuart  v.  Diploch  (Z)  the  covenant  was 
not  to  carry  on  the  business  of  ladies'  outfitters.  The 
defendants,  who  were  hosiers,  sold  four  classes  of  articles 
which  are  common  to  the  trade  of  a  hosier  and  a  ladies' 
outfitter.  Bowen,  L.J.,  said  :  "  I  do  not  think  that  a 
covenant  not  to  carry  on  the  business  of  a  ladies'  outfitter 
is  broken  by  carrying  on  a  part  of  that  business  which 
is  also  a  part  of  another  distinct  business,  even  though  it 
be  a  substantial  part  of  the  business  of  a  ladies'  outfitter 
and  only  a  subordinate  part  of  the  other  business." 

In  Bailey  v.  Skinner  <f  Co.  (m)  the  defendant  com- 
pany, who  were  under  a  contract  not  to  carry  on 

(k)  34  L.  T.  774.  (l)  43  C.  D.  343. 

(m)  42  Sol.  J.  780. 
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the  business  of  a  general  draper,  set  up  a  business  in 
hosiery  and  Imitted  goods.  It  was  held  that  this  was 
not  a  breach  of  the  contract :  "  A  hosier  sells  articles 
ready  for  wear,  a  draper  the  materials  from  which  the 
articles  are  made." 

In  Josselyn  v.  Parson  (n)  it  was  held  that  a  covenant 
not  to  act  as  traveller  to  a  "  porter,  ale,  or  spirit 
merchant  "  was  not  broken  by  entering  the  service 
of  a  brewer,  although  the  brewer  sold  beer  in  the 
ordinary  course  of  his  trade.  In  Simons  v.  Farren  (o), 
where  the  covenant  was  not  to  carry  on  the  trade  of 
a  retailer  of  beer,  the  Court  refused  to  restrain  the 
defendant  from  trading  as  a  retail  brewer.  A  covenant 
not  to  carry  on  the  business  of  a  ship  and  boat-builder 
is  not  broken  by  a  person  who  manufactures  masts, 
spars,  and  other  articles  used  in  ships  (p).  So  too  it 
has  been  held  that  a  person  who  has  contracted  not 
to  carry  on  the  business  of  a  provision  merchant  is 
not  precluded  from  selling  margarine  (q).  Some  of 
the  cases  cited  above  were  cases  of  restrictive  covenants 
affecting  land,  but  notwithstanding  a  dictum  of  Joyce, 
J.,  to  the  contrary,  it  is  submitted  that  the  same  strict 
construction  must  be  applied  to  personal  contracts 
in  restraint  of  trade. 

Similar  Business. — Another   mode   of  safeguarding 

{n)  L.  R.  7  Ex.  127.  (o)  1  Bing.  N.  C.  126. 

ip)  Schneider  v.  Bond,  3  T.  L.  R.  677. 
(7)  Lovell  V.  Wall,  27  T.  L.  R.  236. 
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the  interests  of  the  covenantee  is  to  avoid  specifying 
any  particular  trade  ;  and  to  require  an  engagement  on 
the  part  of  the  covenantor  not  to  carry  on  a  "  similar 
business.''  This  expression  has  recently  been  con- 
strued by  the  Court  of  Appeal  in  Drew  v.  Guy  (r),  where 
there  was  a  covenant  not  to  keep  a  restaurant  similar 
to  that  carried  on  by  the  tenant  of  the  "  Windsor 
Castle  "  public-house.  Lindley,  L.  J.,  said  :  "  I  do 
not  think  that  the  question  of  similarity  is  to  \)q 
determined  by  considering  whether  both  the  establish- 
ments sell  ale,  or  whether  the  houses  in  which  they 
are  carried  on  are  similar  in  appearance,  but  by 
the  consideration  whether  the  defendant's  restaurant 
is  so  like  that  of  Kaven  as  seriously  to  compete  with  it.'' 
In  Watts  V.  Smith  (s),  where  the  covenant  was  not  to 
"  engage  in  a  similar  business,"  Kekewich,  J.,  said  : 
"  I  think  it  means  that  he  (the  covenantor)  should  not 
go  and  do  that  which  he  until  then  was  doing  in 
the  employment  of  these  persons  here "  {i.e.  the 
covenantees). 

Competition. — The  covenant  is  occasionally  worded 
"  not  to  enter  into  competition  "  with  the  covenantee, 
and  in  Bogers  v.  Drury  (t)  it  was  argued  that  this 
expression  was  confined  to  active  as  opposed  to  passive 
competition.  That  was  a  case  of  a  covenant  by  a 
doctor  who  had  sold  his  practice  not  to  enter  into 

(r)  1894,  3  Ch.  25,       {s)  62  U  T,  453.      {t)  57  L.  J.  Ch.  504. 
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competition  with  the  purchaser  within  a  certain 
radius.  The  defendant  did  not  solicit  patients,  but  he 
attended  them  when  they  sent  for  him.  The  Court 
refused  to  make  any  distinction  between  active  and 
passive  competition,  and  granted  an  injunction  {cf.  the 
case  of  Bawlinson  v.  Clarke  (u),  where  the  defendant 
attended  patients  within  the  prescribed  area  "  at  the 
request  of  the  plaintiff  in  order  that  the  connection 
might  be  kept  together  ").  In  Beatham  y.Fraser  (x)  a 
Divisional  Court  held  that  a  covenant  not  to  enter 
into  "  any  business  arrangement  in  competition  with  " 
the  business  of  the  covenantee  was  too  wide  and  vague 
to  be  enforced.  It  is  difficult  to  reconcile  this  decision 
with  that  of  the  Court  of  Appeal  in  Barr  v.  Craven  (y), 
when  the  words  used  were  "  interfere  directly  or  in- 
diiectly,"  or  with  the  decision  of  Phillimore,  J.,  in 
Marshall  v.  Leek  {z),  when  the  words  were  "  enter  into 
business  competition  ;  "  but  it  is  submitted  that  the 
decision  in  Beatham  v.  Fraser  is  to  be  preferred.  Lord 
Davey  in  Trego  v.  Hunt  (a)  laid  down  most  emphatically 
that  *'  a  general  covenant  not  to  carry  on  business  in 
competition  with  the  purchaser "  is  invalid.  The 
decision  in  Marshall  v.  Leek,  if  correctly  reported,  is 
clearly  wrong,  since  the  restraint  was  held  not  to  be 

{u)  14  M.  &  W.  187.  {x)  21  T.  L.  R.  8. 

{y)  89  L.  T.  574.  (z)  17  T.  L.  R.  26. 

(a)  1896,  A.  C.  at  p.  27 ;  and  cf.  Morris  v.  Eyle,  26  T.  L.  R. 
678. 
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limited  to  competition  in  such  articles  as  the  defendant 
traded  in  when  he  sold  the  business. 

Badius,  how  measured. — When  the  covenant  is  not 
to  trade  within  a  certain  distance  of  a  particular  place, 
the  distance  must  be  measured  "  as  the  crow  flies," 
and  not  by  the  nearest  mode  of  practical  access  (cf, 
Mouflet  V.  Cole  (h).  A  covenant  not  to  trade  in  the 
neighbourhood  of  a  particular  place  is  not  too  vague  to 
be  enforced.  "  Neighbourhood  equals  in  this  case  a 
distance  to  stop  competition  "(c).  When  the  contract 
was  not  to  practise  at  Ilkeston  or  within  ten  miles 
thereof,  it  was  held  that  the  radius  of  ten  miles  was  to 
be  measured  from  the  borough  boundary  (d).  But  if 
the  contract  is  not  to  practise  within  twenty  miles 
of  Ilkeston  simj)liciterj  it  is  presumed  that  the  radius 
must  be  measured  from  the  centre  of  the  town. 

Bestraint  durante  servitio. — In  some  cases,  although 
the  language  of  the  contract  is  general,  the  restraint 
has  been  held  to  be  limited  to  the  period  of  service. 
This  construction  was  adopted  in  the  case  of  King 
V.  Hansall  (e),  where  the  restraining  clause  ws.^  followed 
by  stipulations  that  the  defendant  should  honestly 
serve,  etc.  But  in  most  cases  the  restraint  has 
been  held  to    be   applicable  to  the  period  after    the 

(&)  L.  R.  7  Ex.  70  ;  8  Ex.  32. 

(c)  Stride  v.  Martin,  77  L.  T.  600. 

{d)  Cattle  V.  Thorpe,  1900,  W.  N.  83.         (e)  5  H.  &  N.  106. 
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determination  of  the  service  (/),  and  in  a  recent  case  (g) 
the  decision  of  Sargant,  J.,  holding  the  restraint  to  be 
durante  servitio  was  reversed  by  the  Court  of  Appeal. 

,  "  At  any  time  hereafter.'' — In  fixing  the  time  limit  in 
a  covenant  in  restraint  of  trade  the  words  "  at  any  time 
hereafter  "  are  very  frequently  used.  This  expression 
was  construed  by  the  Court  of  Exchequer  in  Hitchcock 
V.  Coker  Qi)  (which  was  the  case  of  a  covenant  between 
employer  and  employe),  as  meaning  not  only  during 
the  time  when  the  employer  himself  was  carrying  on 
the  business,  nor  only  while  it  was  carried  on  at  the 
same  place,  but  for  ever,  subject  to  the  limitation  that 
a  man  could  not  set  up  a  business  after  he  was  dead, 
and  therefore  the  construction  was  that  the  agreement 
was  to  last  during  the  life  of  the  covenantor.  {Cf.  Jacohy 
V.  Whitmore  (i).)  In  Hastings  v.  Whitley  (k)  the  cove- 
nant was  not  to  set  up  in  a  particular  trade  "  at  any 
time  after "  the  determination  of  the  covenantor's 
engagement  with  the  covenantee  without  the  consent  in 
7i)riting  of  the  covenantee.  It  was  held  that  the  words 
"  at  any  time  after  "  prima  facie  imported  that  the 
period  was  to  be  co-extensive  with  the  life  of  the 
obligor,  and  that  the  words  "  without  the  consent 
in  writing  "  did  not  rebut  that  presumption  {cf.  also 

(/)  See  Carnes  v.  Neshitt  (1862),  7  H.  &  N.  778. 

(gf)  Eastes  v.  R^iss,  1914,  1  Ch.  468. 

{h)  6  A.  &  E.  4.38.  (i)  32  W.  R.  18, 

{k)  2  Ex.  611, 
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Mumford  v.  GetJiing  (l)).  In  Pemberton  v.  Vaughan  (m) 
it  was  argued  that  the  agreement  was  illegal  because 
the  defendant  was  restrained  in  his  business  for  life, 
and  even  although  the  plaintiff  ceased  to  carry  on 
the  business  which  it  was  sought  to  protect.  Lord 
Denman,  however,  said  :  "  It  does  not  follow  that  the 
plaintiff  will  not  require  the  protection  of  the  agree- 
ment, because  he  may  not  himself  continue  the 
business.  He  may  sell  the  business,  and  sell  it  on 
better  terms  on  account  of  the  protection  secured  to 
it  by  such  an  agreement." 

This  doctrine  was  further  extended  in  Elves  v. 
Crofts  (n),  where  the  jury  found  not  only  that  the 
covenantee  had  ceased  to  carry  on  the  business 
himself,  but  also  that  it  was  not  carried  on  by  any 
assignee  or  licensee.  The  covenant  was  nevertheless 
enforced,  Wilde,  C.J.,  saying  :  *'  If  the  covenant  is 
binding  to  its  full  extent  when  made,  its  signification 
cannot  be  varied  by  any  subsequent  occurrences,  and 
to  hold  otherwise  would  be  to  render  its  import 
uncertain  and  to  impair  its  efficiency  for  that  pro- 
tection which  the  law  contemplated  as  just."  In  that 
case  the  damages  for  breach  of  the  covenant  were 
fixed  in  the  deed  at  SOL  It  is  conceived  that  an 
injunction  would  not  be  granted  in  such  a  case  (o). 
Of  course  where  the  purchaser  has  expressly  agreed 

(0  7  C.  B.  N.  S.  305.  '    (m)  10  Q.  B.  87.       (n)  10  C,  B.  241, 
(o)  Cf.  Haynes  v,  Doman,  1899,  2  Ch.  at  p.  25, 
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to  continue  the  business,  then  if  he  cease  to 
carry  it  on  he  will  be  debarred  from  enforcing  the 
covenant  not  to  trade  made  by  the  vendor.  In  some 
cases  the  Court  will  imply  from  the  nature  of  the 
transaction  an  agreement  that  the  business  shall  be 
carried  on.  Thus  where  the  goodwill  of  a  business 
was  sold  upon  the  terms  that  the  purchase-money  was 
to  be  paid  by  instalments  out  of  the  future  profits, 
there  was  held  to  be  an  implied  agreement  to  carry  on 
the  business  (see  Mclntyre  v.  Belcher  (p) ;  Telegraph 
Despatch  and  Intelligence  Company  v.  McLean  (q)). 
In  the  latter  case,  as  the  implied  agreement  was 
broken  by  the  discontinuance  of  the  business,  the  Court 
refused  to  allow  the  purchaser  to  enforce  a  covenant 
in  restraint  of  trade  entered  into  by  the  vendor. 

ip)  14  C.  B.  N.  S.  654. 

{q)  8  Ch.  662  ;  and  see  infra,  p.  124, 
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CHAPTER  VIII. 

WHO  CAN  SUE  UPON  CONTKACTS  IN  RESTRAINT  OF 
TRADE,  WHO  ARE  BOUND  BY  THEM,  AND  BY 
WHAT  PROCEDURE  THEY  CAN  BE  ENFORCED. 

WHO  CAN  ENFORCE  CONTRACTS  IN  RESTRAINT  OF  TRADE. 

The  rights  conferred  by  a  contract  in  restraint  of 
trade  can  be  assigned  whether  or  not  the  word 
"  assigns "  be  used  in  the  contract.  In  Jacohy  v. 
WMtmore  (a),  Cotton,  L.  J.,  said  :  *'  In  my  opinion, 
these  covenants  restraining  servants  from  setting  up 
business  are  essentially  assignable  covenants."  But 
there  is  no  reason  for  confining  the  assignability  to 
cases  between  employer  and  employe,  and  the  rule  is 
equally  applicable  to  other  kinds  of  contracts  in 
restraint  of  trade  (b). 

Such  a  contract  forms  part  of  the  beneficial  interest 
of  the  covenantee  in  the  business,  and  therefore  the 
assignment  of  the  goodwill  passes  the  right  to  sue  on 
the  contract  (c). 

The  benefit  of  a  contract  in  restraint  of  trade  is 

(a)  32  W.  R.  18. 

(6)  Townsend  v.  Jarman,  1900,  2  Ch.  698, 
(c)  Welstead  v.  Hadley,  21  T.  L.  R.  165. 
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annexed  to  the  goodwill  of  the  business  in  the  same  way 
as  a  trade  name  or  trade  mark,  and  cannot  be  validly 
assigned  in  gross. 

Thus  in  Showell  v.  Winkup  (d),  where  the  original 
covenantees  had  assigned  the  goodwill  of  the  business 
to  a  limited  company,  it  was  held  that  not  they  but 
the  company  were  the  proper  persons  to  enforce  the 
covenant. 

In  Benwell  v.  Inns  (e)  it  was  held  that  an  assignee  of 
a  part  only  of  the  covenantee's  business  could  enforce 
the  contract. 

In  Smith  v.  Hawthorn  (f),  Ward,  the  covenantee, 
entered  into  partnership  with  Smith,  and  by  the 
articles  of  partnership  it  was  stipulated  that  on  the 
death  of  Ward,  Smith  should  succeed  to  the  business. 
Although  goodwill  was  not  expressly  mentioned  in  the 
articles,  it  was  held  that  on  the  death  of  Ward,  Smith 
could  enforce  the  contract  in  restraint  of  trade  entered 
into  by  the  defendant. 

In  Hinkins  v.  Adler  (g)  it  was  held  that  the  executors 
of  a  deceased  covenantee  are  entitled  to  enforce  a 
restraint  entered  into  by  an  employe  of  their  testator. 
But  if  the  employment  is  for  a  definite  time  the  death 
of  the  employer  may  operate  as  a  wrongful  dismissal  {h), 

(d)  60  L.  T.  389. 

(e)  24  Beav.  307  ;  and  cf.  Batho  v.  Tunics,  1892,  W.  N.  101. 
(/)  76  L.  T.  716.  ig)  (1906),  50  Sol.  J.  258. 
(h)  Tosher  v.  Shepherd,  6  H.  5f  N.  575  j   Brace  v.  P alder,  1895, 

2  Q.  B.  253, 
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and  thus  relieve  the  servant  from  the  restraint.  This 
point  was  not  taken  in  Hinkins  v.  Adler. 

A  receiver  appointed  by  the  Court  to  carry  on  a 
business  may  exact  contracts  in  restraint  of  trade  from 
the  persons  employed  by  him  and  enforce  such  contracts 
so  long  as  he  holds  the  office  of  receiver  (^),  and  it  is 
presumed  that  on  a  sale  of  the  business  the  benefit 
of  such  contracts  would  pass  with  the  goodwill. 

A  contract  in  restraint  of  trade  may,  of  course, 
be  framed  in  such  a  way  as  to  be  personal  to  the 
covenantee  and  not  to  pass  with  the  goodwill  (j).  The 
contract  may  also  be  restricted  to  a  business  carried 
on  at  particular  premises,  so  that  the  removal  of  the 
business  to  other  premises  releases  the  covenantor  (/c). 

WHO     ARE     BOUND     BY     CONTRACTS     IN     RESTRAINT     OF 
TRADE. 

Infants. — According  to  the  judgment  in  Mitchell  v. 
Beynolds  (I),  "  the  case  of  an  infant  stands  on  another 
reason,  viz.  a  general  disability  to  make  a  deed." 

To  some  extent,  however,  an  infant  can  bind  himself 
by  a  contract  in  restraint  of  trade. 

So  far  back  as  the  reign  of  Charles  I.  it  was  decided 
that  an  infant  could  not  be  sued  upon  an  apprenticeship 

{i)  Howard  v.  Banner  (1901),  17  T.  L.  R.  548. 
ij)  See  Davies  v.  Davies,  36  C.  D.  at  p.  388  ;  Shorthorn  Dairy 
Co.  V.  Hall,  83  L,  T.  Newspaper,  45. 

(k)  Marshall  &  Murray,  Ltd,  v.  Jones,  29  T.  L.  R.  351. 
(1)  1  P.  W.  195. 
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indenture  ;  and  if  there  is  no  legal  right  to  sue,  it 
follows  that  there  can  be  no  right  to  an  injunction.  In 
previous  editions  of  this  book  it  was  stated  that  a 
covenant  in  an  apprenticeship  deed  restraining  an  infant 
from  entering  into  any  other  engagement  without  the 
consent  of  the  master  cannot  be  enforced  (m). 

In  the  recent  case  of  Gadd  v.  TJiompson  {n),  the 
Divisional  Court  held  that  although  a  covenant  which 
only  operates  during  the  apprenticeship  cannot  be 
specifically  enforced,  a  covenant  in  restraint  of  trade 
which  does  not  come  into  operation  until  after  the 
termination  of  the  apprenticeship  may.  if  reasonable 
be  enforced  by  injunction.  In  that  case  there  was  a 
joint  and  several  covenant  by  the  apprentice  (an  infant 
fourteen  years  of  age)  and  his  father  that  the  apprentice 
should  not  practise  as  an  architect  within  ten  miles  of 
Bromsgrove  Town  Hall.  It  is  difficult  to  reconcile  this 
decision  with  that  of  Lord  Eldon  in  Capes  v.  Hutton  (o), 
where  the  covenant  was  by  the  father,  the  infant 
"hereby  consenting,"  and  an  injunction  was  refused. 

There  seems  to  be  a  distinction  in  principle  between 
a  contract  for  the  good  teaching  and  instruction  of 
an  infant  "  whereby  he  may  profit  himself  afterwards  '* 
to  use  Lord  Coke's  language,  and  a  contract  by  an 
infant  to  employ  himself  in  labour  for  which  he  is 
to  receive  remuneration.     Where  you  have  a  contract 

(m)  De  Francisco  v.  Barnum,  43  C.  D.  165 ;  45  C.  D.  430. 
{n)  1911,  1  K.  B.  304.  (o)  2  Russ.  367. 
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for  labour  and  you  have  a  remuneration  of  wages, 
that  contract  must  be  taken  to  be  prima  facie  binding 
upon  the  infant.  An  infant  is  bound  by  a  contract 
of  service  if  the  contract  is  beneficial  to  him,  and  the 
fact  that  the  contract  of  service  contains  a  stipulation 
restraining  him  from  competing  with  his  employer 
after  his  service  ceases  is  not  of  itself  sufficient  to  show 
that  it  is  not  beneficial  (p).  The  question  whether  the 
contract  as  a  whole  is  beneficial  must  depend  upon 
the  circumstances  of  each  case,  and  the  onus  is  upon 
the  plaintiffs  to  establish  that  the  contract  as  a  whole 
was  for  the  benefit  of  the  infant.  In  two  recent 
cases  (q)  the  Court  of  Appeal  has  held  that  a  contract 
in  restraint  of  trade  entered  into  by  an  infant  was 
unreasonable,  and  it  is  clear  that  a  restraint  which 
might  be  applied  against  an  adult  may  not  be  valid 
if  entered  into  by  an  infant.  Wherever  you  find 
extraordinary  or  unusual  stipulations  contained  in 
a  contract,  either  of  apprenticeship  or  of  service,  the 
Court  must  be  on  the  watch  lest  the  infant  should 
be  bound  by  a  contract  which  is  not  reasonable.  It 
is  clear  that  an  infant  cannot  bind  himself  to  be  liable 
to  a  penalty  (r).  It  has,  however,  been  held  that 
although  a  penalty  clause  cannot  be  enforced  against 

ip)  Fellows  V.  Wood,  59  L.  T.  613;  Evans  v.  Ware,  1892, 
3  Ch.  502. 

iq)  Hooper  &  Ashhy  v.  Willis,  94  L.  T.  624  ;  Leng  v.  Andrews, 
1909,  1  Ch.  763. 

(r)  De  Francisco  v.  Bernum,  45  C.  D.  at  p.  439. 
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an  infant  the  existence   of  such   a  clause   does  not 
necessarily  vitiate  the  whole  agreement  (s). 

An  employe,  on  attaining  twenty-one,  cannot  of 
course,  ratify  a  contract  in  restraint  of  trade  entered 
into  by  him  during  his  infancy,  for  such  ratification  is 
rendered  void  by  the  Infants'  Belief  Act,  1874  (t). 
In  one  case,  however,  where  an  employe  continued 
the  employment  after  attaining  twenty-one,  and 
accepted  a  higher  rate  of  wages,  Stirling,  J.,  inferred 
a  new  contract  of  service  on  the  terms  of  the  old,  and 
containing  the  same  stipulation  in  restraint  of  trade  (u). 
In  that  case  the  restraint  was  not  limited  in  time,  and 
therefore  according  to  the  recent  decision  in  Eastes 
V.  Buss  {v)  might  on  that  ground  be  held  to  be  un- 
reasonable. On  the  other  hand,  if  the  restraint  were 
limited  and  exceeded  one  year  in  duration,  the  Statute 
of  Frauds  would  afford  a  good  defence.  It  is  therefore 
doubtful  whether  the  decision  of  Stirling,  J.,  would 
now  be  followed. 

Substituted  Agreement. — A  contract  in  restraint  of 
trade  may,  of  course,  be  rescinded  by  mutual  consent, 
and  in  some  cases  such  rescission  may  be  implied  from 
a  complete  change  in  the  position  of  the  defendant 
involving  a  substituted  contract  between  the  parties. 

(s)  Morrison  v.  Fletcher  (1900),  17  T.  L.  R.  95. 

{t)  37  &  38  Vict.  c.  62. 

{u)  Brown  v.  Harper,  68  L.  T.  488. 

{v)  1914,  1  Ch.  468. 
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For  example,  if  an  employe  who  has  entered  into  a 
contract  in  restraint  of  trade  is  subsequently  taken  into 
partnership  it  is  conceived  that  the  restraint  which  was 
a  condition  of  the  contract  of  service  is  necessarily- 
abrogated  since  the  second  contract  involves  the 
surrender  of  the  former  one.  "  There  cannot  be  two 
agreements  coexisting  for  the  same  service  on  different 
terms  "  (w).  But  the  mere  fact  that  the  wages  of  an 
employe  are  raised  or  that  there  is  some  change  in 
the  character  of  the  services  to  be  rendered  by  him 
does  not  involve  such  a  complete  novation  of  the 
relations  between  the  parties  as  to  release  the  employe 
from  a  contract  in  restraint  of  trade  which  he  has 
entered  into  (x). 

Bankruptcy  of  the  Covenantor. — If  a  person  who  has 
entered  into  a  contract  not  to  carry  on  business 
within  a  certain  radius  becomes  bankrupt  the 
covenantee  cannot  prove  in  the  bankruptcy  in 
respect  of  the  future  contingent  liability  (y).  It 
therefore  follows  that  such  a  restraint  is  not  released 
by  the  bankruptcy  or  subsequent  discharge  of  the 
covenantor. 

{w)  Per  Baron  Watson  in  Hobson  v.  Cowley,  27  L.  J.  Exch.  at 
p.  207. 

(x)  Delius  V.  MulUr  (1901),  45  Sol.  J.  737. 

{y)  Per  Lord  Selborne  in  Hardy  v.  Fothergill,  13  A.  C.  at  pp. 
355  and  360. 


C. 
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The  Procedure  by  which  Contracts  in  Restraint 
OF  Trade  can  be  Enforced. 

The  breach  of  a  contract  in  restraint  of  trade,  as 
of  any  other  contract,  is  of  course  a  subject  for  an 
action  for  damages.  In  many  cases,  however,  the 
defendant  is  not  *'  worth  powder  and  shot,"  and  even 
if  this  be  not  the  case,  the  injury  to  the  plaintiff's 
business  by  the  competition  of  the  defendant  is  very 
inadequately  compensated  for  by  the  damages  awarded. 
It  is  more  usual,  therefore,  for  the  plaintiff  to  apply  for 
an  injunction,  since  this  is  a  far  more  effectual  remedy. 

Penalty  Clause, — Contracts  in  restraint  of  trade 
sometimes  contain  a  provision  that  a  fixed  sum  shall 
be  paid  by  the  covenantor  in  case  of  any  breach,  and 
the  question  then  arises  whether  the  sum  named  is 
a  penalty  or  liquidated  damages.  The  fact  that  the 
contract  states  that  the  sum  is  liquidated  damages 
is  not  conclusive,  nor,  on  the  other  hand,  is  it  fatal 
to  the  plaintiff's  claim  that  the  sum  named  is  mentioned 
as  a  penalty  (z).  The  Court  must  take  into  considera- 
tion all  the  circumstances  in  order  to  ascertain  the 
intention  of  the  parties.  If  the  parties  intended  that 
the  named  sum  should  be  recoverable  over  and  over 
again  for  every  breach  of  the  covenant  then  the  sum 
must  be  treated  as  a  penalty  ;  and  the  fact  that  the 
sum  is  to  be  paid  on  the  breach  of  any  one  of  a  variety 
(2)  See  Sainter  v.  Ferguson,  7  C.  B.  716. 
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of  stipulations  of  different  degrees  of  importance, 
although  not  conclusive,  raises  a  presumption  that  a 
penalty  was  intended  (a). 

On  the  other  hand,  if  the  intention  was  that  in  the 
case  of  a  substantial  breach  of  the  covenant,  the  sum 
should  be  paid  for  the  loss  of  the  whole  matter  and 
that  thereupon  the  covenant  should  be  at  an  end,  the 
sum  named  is  liquidated  damages  (h). 

The  plaintiff  is  in  every  case  bound  to  elect  whether 
to  sue  for  an  injunction  or  for  the  sum  fixed  as  liquidated 
damages  (c).  If  he  elects  to  take  the  liquidated 
damages,  the  contract  is  at  an  end,  and  he  cannot 
afterwards  obtain  an  injunction.  On  the  other  hand, 
the  mere  fact  that  there  is  a  special  remedy  provided 
by  way  of  liquidated  damages  or  penalty  does  not,  if 
the  plaintiff  elects  to  waive  this  remedy,  take  away 
the  "prima  jade  right  to  enforce  the  agreement  by 
injunction  (cc).  This  point  has  frequently  arisen  in 
the  case  of  Bonds. 

Injunction  in  the  case  oj  Bonds. — In  Howard  v. 
Woodward,  Vice -Chancellor  Wood  asked  the  ques- 
tion, "  Was  this  bond  an  agreement  that  the  defendant 

{a)  Pye  v.  British  Automobile,  1906,  1  K.  B.  425. 

(6)  Per  Cromptorif  J.,  in  Reynolds  v.  Bridge,  26  L.  J.  Q.  B.  at  p.  17. 

(c)  General  Accident  v.  Noel,  1902,  1  K.  B.  377. 

(cc)  If  the  penalty  does  not  exceed  £100  the  County  Court 
has  jurisdiction  to  grant  an  injunction.  Stiles  v.  Eccleston,  1903, 
1  K.  B.  544. 
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should  not  practise  within  the  specified  distance,  or 
was  it  an  agreement  that  he  might  practise  there  on 
payment  of  lOOOZ.  as  liquidated  damages  ?  "  In  that 
case  the  bond  contained  no  covenant  not  to  practise 
within  the  prescribed  area,  but  the  learned  Vice- 
Chancellor  inferred  from  the  recitals  and  from  the 
surrounding  circumstances  that  the  object  of  the 
agreement  was  that  the  defendant  should  not  interfere 
with  the  plaintiff's  business,  and  an  injunction  was 
therefore  granted. 

In  a  later  case,  London  and  Yorkshire  Banh  v. 
Pritt  (d),  there  were  no  recitals  to  the  bond.  Chitty,  J., 
said  :  "  I  do  not  feel  compelled  to  rely  on  the  existence 
of  recitals.  I  think  it  is  quite  sufficient  to  look 
at  the  condition,  and  bearing  in  mind  the  circum- 
stances under  which  the  bond  was  given  and  the 
intention  of  the  parties,  I  think  that  the  fair  method 
of  looking  at  the  bond  is  to  take  the  agreement 
as  existing  in  the  condition  itself."  In  that  case 
the  Court  held  that  the  bond  was  merely  given  as 
an  additional  security.  In  the  National  Provincial 
Bank  v.  Marshall  (e),  the  condition  of  the  bond  was  in 
language  affirmative.  The  bond  was  expressed  to  be 
void  if  the  obligor  (who  was  employed  as  a  clerk  by 
the  plaintiff  bank)  should  pay  to  the  said  bank  the  sum 
of  lOOOL  as  liquidated  damages  in  case  he  should  at 
any  time  within  two  years  after  having  retired  from 
{d)  56  L.  J.  Ch.  987.  (e)  40  C.  D.  112. 
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any  employment  in  any  capacity  under  the  said  bank, 
or  after  having  been  dismissed  therefrom,  accept  any 
employment  in  any  bank  not  connected  with  the  said 
bank  within  twenty  miles  of  the  said  bank.  In  this 
case  there  was  no  express  covenant  that  the  clerk 
should  not  enter  into  any  other  employment  on  leaving 
the  service  of  the  plaintiff,  nor  were  there  any  recitals 
from  which  such  a  covenant  would  be  inferred.  It  was 
argued  for  the  defendant  that  the  meaning  of  the  clause 
in  the  condition  was  that  the  obligor  should  not  enter 
into  the  service  of  any  rival  bank  without  paying  lOOOL, 
but  that  having  paid  that  sum  he  was  free  to  do  so. 

On  the  other  hand,  it  was  contended  by  the  plaintiffs 
that  the  condition  was  inserted  in  order  that,  if  the 
plaintiffs  brought  an  action,  they  would  not  be 
embarrassed  by  having  to  prove  actual  damage,  but 
would  in  any  case  be  entitled  to  recover  lOOOL  ;  but 
if  they  did  not  bring  an  action  for  damages,  they  had 
an  alternative  remedy — viz.  to  enforce  the  agreement 
implied  in  the  bond.  The  Court  of  Appeal  adopted 
the  view  put  forward  by  the  plaintiffs,  and  granted  an 
injunction. 

Personal  Services, — There  is  a  second  class  of  cases 
where  the  question  whether  a  contract  in  restraint 
of  trade  can  be  enforced  by  injunction  has  frequently 
arisen.  We  have  seen  that  a  covenant  to  work 
exclusively  for  one  person  is  a  particular  restraint  of 
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trade,  and  that  such  a  contract  will  be  upheld  by  the 
Court.  But  though  the  breach  of  such  a  contract  is 
a  subject  for  an  action  for  damages,  it  cannot  be 
specifically  enforced.  The  Court  will  not  enforce 
specific  performance  of  any  contract  involving  a 
personal  service.  To  this  rule,  however,  there  is  an 
exception — ^viz.  that  where,  in  addition  to  an  affirma- 
tive covenant  to  work  for  a  particular  person,  there  is 
an  express  negative  covenant  not  to  work  for  anybody 
else,  the  negative  clause  may  be  enforced  by  injunc- 
tion. Thus  in  Donnell  v.  Bennett  (f)  there  was  an 
agreement  between  a  fish  curer  and  a  manure  manu- 
facturer, by  which  the  fish  curer  agreed  to  sell  to  the 
manufacturer  all  parts  of  fish  not  used  by  him  in  his 
business  for  the  space  of  two  years ;  and  further 
agreed  that  he  would  not  sell  during  the  said  space 
of  two  years  any  fish  or  parts  of  fish  to  any  other 
manufacturer  whatever.  The  latter  part  of  the 
agreement  was  enforced  by  means  of  an  injunction. 

In  Lumley  v.  Wagner  (g)  there  was  an  affirmative 
covenant  by  the  defendant  Wagner  that  she  would 
perform  at  Her  Majesty's  Theatre,  and  also  a  negative 
one  that  she  would  not  perform  elsewhere.  Lord  St. 
Leonards  enforced  the  negative  part  of  the  agreement 
by  injunction,  but  he  expressly  stated  that  if  there  had 
not  been  a  negative  stipulation  he  would  not  have 

(/)  22  G.  D.  835.  {g)  1  De  G.  M.  &  G.  604. 
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granted  an  injunction.  This  decision  was  followed 
in  the  case  of  Grimston  v.  Cunningham  Qi). 

On  the  other  hand,  where  there  is  simply  an 
affirmative  covenant  to  serve  one  person  or  to  perform 
at  a  particular  place,  the  Court  will  not  infer  a  nega- 
tive covenant  not  to  serve  some  other  master  or  not  to 
perform  elsewhere.  A  dictum  of  Lord  St.  Leonards 
in  Lumley  v.  Wagner  has  led  to  much  misconstruction. 
He  said  :  "  In  all  sound  construction,  and  according 
to  the  true  spirit  of  the  agreement,  the  engagement  to 
perform  for  three  months  at  one  theatre  must  neces- 
sarily exclude  the  right  to  perform  at  the  same  time 
at  another  theatre  "  {%).  If  the  whole  judgment  be 
carefully  considered,  it  will  be  seen  that  the  learned 
Chancellor  meant  that  to  perform  at  another  theatre 
would  even  in  the  absence  of  a  negative  clause  be  a 
breach  of  the  agreement,  but  it  would  not  be  a  breach 
which  could  be  restraiued  by  injunction.  In  two 
cases — ^viz.  Webster  v.  Billon  (k)  and  Montague  v. 
Flochton  (I) — ^where  there  was  merely  an  affirmative 
covenant  to  perform  at  a  certain  theatre,  the  Court 
restrained  the  defendant  from  performing  elsewhere  ; 
but  both  these  cases  have  now  been  expressly  overruled 
by  the  Court  of  Appeal. 

In  Whitwood  Chemical  Company  v.  Rardman  (m),  the 
defendant,  who  was  the  manager  of  a  manufacturing 

{h)  1894,  1  Q.  B.  125.  [i)  1  De  G.  M.  &  G.  618. 

{k)  3  Jur.  N.  S.  432.      {I)  16  Eq.  189.       (m)  1891,  2  Ch.  416. 
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company,  covenanted  to  give  the  whole  of  his  time  to 
the  plaintiff's  business.  Kehewich,  J.,  held  that  he 
had  in  effect  contracted  not  to  give  his  time  to  others, 
but  to  give  his  time  and  his  powers  to  this  particular 
company,  and  accordingly  granted  an  injunction 
restraining  the  defendant  from  entering  the  service 
of  another  company.  The  Court  of  Appeal  reversed 
this  decision,  and  laid  down  the  law  that  in  no  case 
of  personal  services  can  an  injunction  be  granted 
in  the  absence  of  an  expressed  negative  covenant. 
Lindley,  L.J.,  remarked  :  "I  look  upon  Lumley  v. 
Wagner  rather  as  an  anomaly  to  be  followed  in  cases 
like  it,  but  an  anomaly  which  it  would  be  very 
dangerous  to  extend."  Kay,  L.J.,  said  :  "  I  do  not 
know,  with  the  exception  of  the  two  cases  of  Webster 
V.  Dillon  and  Montague  v.  Flochton,  of  any  case 
whatever  in  which  that  very  extraordinary  jurisdic- 
tion of  granting  a  partial  specific  performance  by  way 
of  injunction  where  the  Court  could  not  enforce  the 
whole  of  the  contract  has  ever  been  exercised  in  the 
case  of  hired  servants.^' 

In  the  case  of  personal  services  a  contract  to  serve 
one  person  exclusively,  although  it  implies  a  negative 
stipulation  not  to  serve  any  other  person,  does  not 
amount  to  such  an  express  negative  covenant  as  can 
be  enforced  by  injunction  (n).    It  has  been  held  by 

(w)  Mutual  Reserve  Fund  v.  New  York  Life  (1897),  75  L.  T. 
528. 
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KekeivicJi,  J.  (o),  that  where  a  contract  relating  to 
personal  services,  although  negative  in  form,  is  afiirma- 
tive  in  substance,  an  injunction  ought  not  to  be 
granted  ;  and  this  decision  has  been  followed  by  Eve, 
J.,  in  a  subsequent  case  (p). 

All  that  the  Court  of  Appeal  decided  in  Whitwood 
Chemical  Company  v.  Hardman  was  that  in  order  to 
enforce  a  contract  of  exclusive  service  by  injunction 
there  must  be  a  distinct  negative  stipulation.  A 
further  question  has,  however,  been  raised  by  sub- 
sequent cases — viz.  whether  an  injunction  will  be 
granted  when  there  is  a  distinct  negative  stipulation, 
but  such  stipulation  is  not  confined  to  the  special 
services  in  which  the  covenantor  is  engaged,  but 
extends  to  all  kinds  of  employment  during  the  term- 
of  service.  In  Ehrman  v.  Bartholomew  {q)  the  defen- 
dant, a  traveller  for  a  firm  of  wine  merchants,  agreed 
to  devote  his  whole  time  and  attention  to  their  busi- 
ness for  a  term  of  ten  years,  and  stipulated  that  he 
would  not  "  in  any  manner  directly  or  indirectly 
engage  or  employ  himself  in  any  other  business,  or 
transact  any  business  with  or  for  any  person  or 
persons  other  than  the  firm  during  the  continuance 
of  this  agreement."  It  appears  that  the  engagement 
of  the  defendant  was  never  legally  determined,  but 

(o)  Davis  V.  Foreman,  1894,  3  Ch.  654. 

ip)  Kirchner  dh  Co.  v.  Gruhan,  1909,  1  Ch.  413. 

iq)  1898,  1  Ch.  671. 
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that  he  left  the  service  of  the  plaintiffs  and  entered 
that  of  a  rival  firm.  Bomer,  J.,  held  that  the  nega- 
tive "  stipulation  was  unreasonable,  and  ought  not 
to  be  enforced  by  the  Court."  It  is  submitted,  how- 
ever, that  the  use  of  the  word  "  unreasonable  "  is 
misleading.  It  is  perfectly  clear  that  the  contract 
was  good  in  law,  and  that  damages  could  have  been 
recovered  for  the  breach.  It  was  a  question  not  as 
to  the  reasonableness  of  the  contract,  but  of  the 
procedure  by  which  it  might  be  enforced ;  and 
although  an  injunction  in  the  full  terms  of  the 
negative  stipulation  would  have  reduced  the  employS 
to  a  state  of  slavery,  it  is  suggested  that  an  injunction 
of  a  more  limited  character  might  have  been  granted 
so  as  to  restrain  the  employe  from  entering  into  a 
competing  business.  Warrington,  J.,  has,  however, 
held  that  unless  the  negative  clause  is  severable, 
the  stipulation  cannot  be  enforced  by  injunction  (r). 
In  Bohinson  v.  Heuer  (rr)  the  negative  stipulation 
applied  both  to  any  business  similar  to  that  of  the 
covenantee,  and  also  to  "  any  other  business  "  ;  so 
that  the  contract  was  clearly  severable.  An  injunc- 
tion was  granted  by  the  Court  of  Appeal  during  the 
residue  of  the  term  of  engagement  (viz.  two  years), 
restraining  the  defendant  from  engaging  in  any 
competing  business. 

(r)  Chapman  v.  Westerby,  1913,  W.  N.  277. 
{rr)  1898,  2  Ch.  451. 
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Discretion  of  the  Court. — No  doubt  in  granting  an 
injunction  to  enforce  a  contract  of  exclusive  service 
the  Court  will  exercise  a  very  great  discretion,  and 
it  is  presumed  that  a  contract  extending  to  the  life 
of  the  covenantor  would  in  no  case  be  enforced  in 
this  manner. 

The  question  in  what  cases  the  Court  will  interfere 
by  injunction  does  not  seem  to  be  very  clearly  settled, 
or  to  rest  on  any  very  definite  principles  (s).  It  was 
said  by  Lord  Uaiherley,  when  Vice -Chancellor  {t), 
that  "  where  a  party  seeks  such  an  injunction  {i.e.  an 
injunction  to  restrain  the  breach  of  a  negative  clause 
in  an  agreement),  the  terms  on  which  it  is  granted 
are  Ms  acting  up  to  the  agreement  in  all  respects  on 
his  part ;  the  moment  he  fails  on  his  part  to  perform 
any  of  the  acts  which  he  has  stipulated  to  do,  the 
injunction  is  dissolved  and  the  parties  are  in  statu 
quo.''  Applying  this  principle,  it  is  clear  that  in  the 
case  of  a  contract  of  exclusive  service,  if  the  employer 
neglected  to  employ  the  workman  or  pay  him  a  salary 
he  could  not  enforce  the  negative  part  of  the  contract. 
If,  however,  the  contract  of  service  provides  for  the 
payment  of  a  fixed  salary,  the  Court  will  not  imply 
a  term  to  provide  the  servant  with  work  (u). 

With  regard    to  interlocutory   relief   the   Court    of 

(s)  Per  Jessel,  M.R.,  Fothergill  v.  Rowland,  17  Eq.  141. 
{t)  StocJcer  v.  Wedderburn,  26  L.  J,  Ch.  717. 
{u)  Turner  v.  Sawdon  dh  Co.,  ^^Ol,  2  K.  B.  653. 
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course  exercises  a  very  wide  discretion.  An  interim 
injunction  ought  not  to  be  granted  on  a  'prima  jade 
case  if  the  Court  is  satisfied  that  it  would  cause 
irreparable  damage  or  might  prevent  the  defendant 
from  earning  his  livelihood  {v). 

Form  of  Injunction. — The  injunction  should,  it  is 
submitted,  follow  the  precise  language  of  the  contract, 
or  (if  the  contract  is  severable)  of  that  part  of  the 
contract  which  is  enforceable.  This  is  the  almost 
invariable  practice  at  any  rate  in  England.  All  that 
the  Court  has  to  do  "is  to  say  by  way  of  injunction 
that  which  the  parties  have  already  said  by  way  of 
covenant  "  (i^).  It  has,  however,  been  held  in  Ireland 
that  the  Court  may  exercise  a  discretion  as  to  the 
period  for  which  the  injunction  should  be  granted  (x). 

Wrongful  Dismissal. — In  the  last  edition  of  this 
work,  the  question  was  raised  whether,  if  an  employer 
has  wrongfully  dismissed  the  employe,  he  can  enforce 
by  injunction  a  contract  not  to  trade  after  the  deter- 
mination of  the  engagement.  This  point  has  now  been 
decided  by  the  House  of  Lords  in  the  case  ot  General 
Bill  Posting  Co.  v.  Atkinson  (y),  and  it  has  been  held 
that  the  wrongful  dismissal  amounts  to  a  repudiation 

(v)  Palace  Theatre  v.  Clensy  (1909),  26  T.  L.  R.  28. 
{w)  Doherty  v.  Allman,  3  A.  C.  at  p.  720. 
{x)  Cussen  v.  O'Connor  (1893),  32  L.  R.  Ir.  330. 
{y)  1909,  A.  C.  118. 
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of  the  entire  contract  by  the  employer  so  that  the 
employe  is  entitled  to  treat  the  contract  including 
the  restriction  on  trade  as  rescinded,  and  at  the  same 
time  recover  damages  for  wrongful  dismissal.  This 
principle  was  applied  and  extended  by  the  Court  of 
Appeal  in  Measures,  Ltd.  v.  Measures  {z),  where  the 
wrongful  dismissal  was  not  the  voluntary  act  of  the 
plaintiff  company  ;  but  resulted  from  the  fact  that 
the  plaintiff  company  was  unable  to  pay  its  debts. 
It  was  held  by  the  majority  of  the  Court  that  it  was 
not  necessary  that  the  breach  committed  by  the 
plaintiff  should  be  "  wilful  in  the  sense  of  being  inten- 
tional." Buckley,  L.  J.,  however,  delivered  a  dissenting 
judgment,  and  it  is  worthy  of  notice  that  six  years 
previously  the  Court  of  Appeal  arrived  at  a  diametri- 
cally opposite  conclusion  in  a  precisely  similar  case  (zz). 
In  each  case  the  defendant  was  a  director  of  the 
Company  appointed  for  a  term  of  years  ;  and  in  each 
case  the  actual  dismissal  of  the  defendant  was  the  act 
of  a  receiver  for  debenture  holders  appointed  by  the 
Court.  The  decision  in  Telegraph  Despatch  Intelligence 
Co.  V.  M'Lean  (a)  already  referred  to  is  distinguishable 
because  there  the  plaintiffs  deliberately  broke  their 
agreement  with  the  defendant,  part  of    which   they 

(z)  1910,  2  Ch.  248. 

(zz)  Welstead  v.  Hadley,  1904,  21  T.  L.  R.  165. 

(a)  L.  R.  8  Ch.  658. 
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were  seeking  to  enforce  against  him.  The  decision 
in  Measures,  Ltd.  v.  Measures  seems  to  establish 
that  any  wrongful  dismissal  whether  deliberate  or 
involuntary  releases  the  employe  from  his  restrictive 
covenant.  In  the  case  of  employes  of  a  company 
who  are  not  directors,  a  compulsory  winding  up  or 
the  appointment  of  a  receiver  and  manager  in  a  deben- 
ture holder's  action  operates  as  a  wrongful  dismissal, 
but  it  has  been  held  that  a  voluntary  winding  up  does 
not  have  this  effect  on  the  ground  that  there  is  no 
change  in  the  personality  of  the  employer  (h). 

The  right  to  enforce  a  contract  in  restraint  of  trade 
may  be  waived  by  delay  or  acquiescence  (c). 

(6)  Midland  Counties  District  Bank,  Ltd.  v.  Attwood,  1905, 
1  Ch.  357. 

(c)  Maythorne  v.  Palmer,  11  Jur.  N.  S.  230. 
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Schedule  op  the  Principal  Trades  and 

OF  Contracts  in 


Trade  or  Pro- 
fession. 

B-estriction  as 
to  Time. 

Restriction  as  to  Space. 

Restriction  as 
to  Persons. 

Accountant 

None 

None 

Clients  of  the 
covenantee 

Six  years 

England 

None 

Advertising 

Agent 

None 

United  Kingdom 

None 

Architect 

Five  years 

10  miles  from  Cardiff 
Town  Hall 

None 

Architect 

Ten  years 

10  miles  from  Broms- 
grove  Town  Hall 

None 

Baker 

Five  years 

Parish  of  St.  Andrews 

None 

14  months 

None 

Customers    of 
the    cove- 
nantee 

Bunder's  Mer- 
chant 

14  years 

30  miles  from  Town  Hall, 
Bournemouth,    and    Bar- 
gate,  Southampton 

None 

Butcher 

None 

Five  miles 

None 
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Professions  which  have  been  the  Subject 
Restraint  of  Trade. 


Relation  of 
Parties. 


Employer    and 
employe 

Partners 

Employer    and 
employe 

Employer     and 
employe 

Employer     and 
employe 

Vendor     and 
purchaser 

Vendor     and 
purchaser 


Employer    and 
employe 


Vendor    and 
purchaser 

0. 


Decision. 


Valid 

Valid 
Void 

Valid 

Valid 

Valid 

Valid 

Void 

Valid 


Name  of  Case. 


Brown  v.  Harper 

Isitt  V.  Ganson 
Stuart  V.  Halstead 

Robertson  v.  Will- 
mott 

Gadd  V.  Thompson 

Mitohel  V.  Reynolds 

Rannie  v.  Irvine 

Hooper  v.  Willis 

Elves  V.  Crofts 


Reference. 


68  L.  T.  488. 

43  Sol.  J.  744. 
55  Sol.  J.  598. 

1909,  W.  N.  J  55 

1911,  1  K.  B.  304. 

1  P.  Wms.  181. 

7  M.  &  G.  969. 

94  L.  T.  624. 

10  C  B.  241. 
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Trade  or  Pro- 
fession. 

Eestriction  as 
to  Time. 

Restriction  as  to  Space. 

Restriction  as 
to  Persons. 

Butcher 

So  long  as  the 
covenantee 
carried  on 
business 

Ten    miles    of    Royal 
Exchange 

None 

Two  years 

2   miles  from   Molton 
Market,  Portsmouth 

None 

Brewer 

Ten  years 

None 

None 

During        ser- 
vice and  two 
years    after- 
wards 

None 

None 

Two  years 

20  miles  of  Stoke 

None 

Two  years 

100     miles     of     general 
post-office  in  Cardiff 

None 

Carrier 

None 

London     and     numerous 
other  towns 

None 

Lifetime  of 
covenantor 

None 

All  the  world 
except     the 
covenantee 

12  months 

London,    Liverpool, 
Birmingham,           New 
York,     or     within     50 
miles'    radius    of    each 
place 

None 

Coal  Merchant 

Nine  months 

None 

None 

Dentist 

None 

London 

None 

None 

100  miles  from  York 

None 

Draper 

None 

Half-mile  of  Drury  Lane 

None 
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Relation  of 

Parties. 

Decision. 

Name  of  Case. 

Reference. 

Vendor    and 
purchaser 

Valid 

tliU  &  Co.  V.  HiU 

55  L.  T.  769. 

Employer    and 
employ^ 

Void 

Packer  v.  Huggins 

Unreported, 
Warrington,  J., 
March  18,  1914. 

Lessor    and 
lessee     of     a 
brewery 

Void 

Hinde  v.  Gray 

1  M.  &  Gr.  195. 

Employer     and 
employe 

Void 

Allsopp    V.    Wheat- 
croft 

L.  R.  15  Eq.  59. 

Employer    and 
emploj'e 

Valid 

Showell  V.  Winkup 

60  L.  T.  389. 

Employer     and 
employe 

Valid 

Rogers  v.  Maddocks 

1892,  3  Ch.  346. 

Vendor    and 
purchaser 

Valid 

Archer  v.  Marsh 

6  A.  &  E.  909. 

Employer     and 
employe 

Valid 

Wallis  V.  Day 

2  M.  &  W.  273. 

Employer     and 
employe 

Held  good 
except   as 
to  Birm- 
ingham 

Davies,  Turner  &  Co. 
V.  Lowen 

64  L.  T.  655. 

^    Employer    and 
employ^ 

Void 

Ward  V.  Byrne 

5  M.  &  W.  548. 

Employer    and 
employe 

VaKd 

Mallan  v.  May 

11  M.  &  W.  633. 

Employer    and 
employe 

Void 

Horner  v.  Graves 

7  Bing.  735. 

Employer    and 
employe 

Valid 

Chesman  v.  Nainby 

i 

2  Ld.  Raym.  1456. 
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Trade  or  Pro- 
fesBion. 

Restriction  as 
to  Time. 

Hestriction  as  to  Space. 

Restriction  as 
to  Persons. 

Draper 

None 

^Two  miles 

None 

Six  months 

Half  a  mile  of  cove- 
nantee's premises 

None 

Grocer 

Two  years 

Two  miles  from  shop  at 
Southend 

None 

Hay  and    Straw 
Merchants 

One  year 

United  Kingdom 

None 

None 

Two  miles 

None 

Manufacturer 

14  years 

None 

None 

None 

200  miles  from  Birming- 
ham 

None 

None 

None 

Customers  of 
covenantee 

T 

hree  years 

None 

None 

25  years 

None 

None 

Du 

g 

ring    en- 
agement 

None 

All    persons 
other     than 
the       cove- 
nantee 

None 

25  miles  from  Dudley 

None 

Meat  Importer 

C 

►ne  year 

United  Kingdom 

None 

Milkman 

2 

4  months 

Five  miles  of  Northampton 
Square 

None 

2 

4  months 

Three  miles  of  Grosvenor 
Square 

None 
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Relation  of 
Parties. 

Decision. 

Name  of  Case. 

Reference. 

Vendor    and 
purchaser 

Valid 

Brampton  v.  Beddoes 

13  C.  B.,  N.  S.  538. 

Employer    and 
employe 

Valid 

Watts  V.  Smith 

'  62  L.  T.  453. 

Employer     and 
employe 

Void 

Pearks  v.  Cullen 

28  T.  L.  R.  371. 

Employer    and 
employ^ 

Valid 

Underwood  v.  Barker 

1899,  1  Ch.  300. 

Employer    and 
employe 

Valid 

Hood   &   Moore's 
Stores  V.  Jones 

81  L.  T.  169. 

Licensor  and 
licensee 

Valid 

Jones  V.  Lees 

1  H.  &  N.  189. 

Vendor     and 
purchaser 

Valid 

Harms  v.  Parsons 

32  Beav.  328. 

Employer    and 
employ^ 

Valid 

Mills  V.  Dunham 

1891,  1  Ch.  576. 

Employer     and 
employ^ 

Valid 

Badische  Anilin   v. 
Schott,  Segner  & 
Co. 

1892,  3  Ch.  447. 

Vendor     and 
purchaser 

Valid 

Nordenfelt's  case 

1894,  A,  C.  535. 

Employer    and 
employe 

Valid 

Wm.    Robinson  v. 
Heuer 

1898,  2  Ch.  451 

Employer     and 
empioy6 

Valid 

Haynes  v.  Doraan 

1899,  2  Ch.  13. 

Employer    and 
employ^ 

Void 

Nevanae  v.  Walker 

1914,  1  Ch.  413. 

Employer    and 
employe 

Valid 

Proctor  V.  Sargent 

2  M.  &  Gr.  20. 

Employer    and 
employ^ 

VaUd 

Benwell  v.  Inns 

24  Beav.  307. 
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Trade  or  Pro- 
fession. 

Restriction  as 
to  Time. 

Restriction  as  to  Space. 

Restriction  as 
to  Persons. 

Milkman 

24  months 

Two    miles    of    Brixton 
Dairy 

None 

24  months 

None 

Customers    of 
covenantee 

None 

None 

Customers    of 
covenantee 

None 

None 

Customers    of 
covenantee 

Two  years 

Five  miles  of  covenantee's 
place     of     business     at 
Cardiff 

None 

None 

Neighbourhood  of 
Southampton 

None 

None 

None 

Customers    of 
covenantee 

Millers 

Five  years 

United  Kingdom 

None 

Newspaper  pro- 
prietors 

None 

20  miles  from  Town  Hall, 
Sheffield 

None 

Oil  Seller 

12  months 

Eight  miles  of  General 
Post  Office 

None 

Three  years 

15    miles   of   Royal    Ex- 
change 

None 

None 

One  mile  of  Cambridge 
Road,  Kilburn 

None 

Pathologist 

Life  of  cove- 
nantor 

10  miles  from  62,  Queen 
Anne  Street 

None 

Publisher 

Ten  years 

City  of  London  or  within 
20  miles  thereof 

None 

Appendix   A. 
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Relation  of 
Parties. 

Decision. 

Name  of  Case. 

Reference. 

Employer    and 
employe 

1 
Valid 

Cornwall  v.  Hawkins  i 

41  L.  J.  Ch.  435. 

Employer    and 
employe 

Valid 

Fellows  V.  Wood 

59  L.  T.  518. 

Employer    and 
employ^ 

Valid 

Baines  v.  Geary 

38  C.  D.  154. 

Employer    and 
employ^ 

Valid 

Batho  V.  Tunka 

W.  N.  1892,  101. 

Employer  and 
employ^ 

Valid 

Evans  v.  Ware 

1892,  3  Ch.  502. 

Vendor    and 
purchaser 

Valid 

Stride  v.  Martin 

77  L.  T.  600. 

Employer    and 
employe 

Valid 

Dubowski  &  Son  v. 
Goldstein 

1896,  1  Q.  B.  478 

Employer    and 
employe 

Void 

Henry  Leetham  v. 
Johnstone-White 

1907,  1  Ch.  322. 

Employer    and 
employ^ 

Void 

Leng  &  Co.  v. 
Andrews 

1909,  1  Ch.  763. 

Employer    and 
employe 

Valid 

Middleton  v.  Brown 

47  L.  J.  Ch.  411. 

Employer     and 
employe 

Void 
Because  not 
restricted 
to    the 
business 
of    cove- 
nantee. 

Perls  V.  Saalfeld 

1892,  2  Ch.  149. 

Employer    and 
employ^ 

Valid 

Jacoby  v.  Whitmore 

32  W.  R.  18. 

Employer     and 
employe 

Void 

Eastes  v.  Russ 

i     1914,  1  Ch.  468 

Employer    and 
employ^ 

Valid 

Welstead  v.  Hadley 

j     21  T.  L.  R.  165. 

1 
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Trade  or  Pro- 
fession. 

Hestriction  as 
to  Time. 

Restriction  as  to  Space. 

Restriction  as 
to  Persons. 

Saddler 

21  years 

10  miles  from  Town  Hall, 
Croydon 

None 

Solicitor 

None 

150     miles     of    City     of 
London 

None 

20  years 

Great  Britain 

None 

None 

None 

Clients  of 
covenantee 

None 

Seven   miles   of   Walsall 

None 

None 

50   miles   of   Weymouth 

None 

None 

City  of  London,  Middlesex 
and  Essex 

None 

21  years 

21  miles  of  Torquay 

None 

Stockbrolfer 

20  years 

50  miles  from  Cardiff 

None 

Surgeon 

14  years 

Ten  miles  from  Thetford 

None 

None 

Seven   miles   of  Maccles- 
field 

None 

None 

Stourport 

None 

None 

2i  miles  of  Dorset 
Crescent 

None 

Life  of  cove- 
nantee 

12  miles  of  W^eymouth 

None 

{ 

3o  long  as  the 
covenantee  or 
his        assigns 
should     carry 
on  business 

Ten  miles  of  Newick 

None 

w 

Appendix   A. 

137 

f       Relation  of 
Parties. 

Decision. 

Name  of  Case. 

Reference. 

Vendor    and 
purchaser 

Valid 

Jones  V.  Heaven 

4  C.  D.  636. 

Vendor    and 
purchaser 

Valid  ? 

Bunn  V.  Guy 

4  East,  190. 

Vendor    and 
purchaser 

Valid  ? 

Whittaker  v.  Howe 

3  Beav.  383. 

Employer    and 
employe 

Valid 

Nicholls  V.  Stretton 

10  Q.  B.  346. 

Employer    and 
employe 

Valid 

Duignan  v.  Walker 

28  L.  J.  Ch.  867. 

Employer  and 
employe 

Valid 

Howard  v.  Woodward 

34  L.  J.  Ch.  47. 

Employer     and 
employe 

Valid 

May  V.  O'Neil 

44  L.  J.  Ch.  660. 

Employer     and 
employe 

Valid 

Dendy  v.  Henderson 

11  Exch.  194. 

Employer     and 
employe 

Valid 

Lydden  v.  Thomas 

17  T.  L.  R.  450 

Employer     and 
employe 

Valid 

Davis  V.  Mason 

5T.  R.  118. 

Employer    and 
employe 

Valid 

Sainter  v.  Ferguson 

7  C.  B.  716. 

Employer     and 
employe 

Valid 

Hastings  v.  Whitley 

2  Ex.  611. 

Partners 

Valid 

Atkyns  v.  Kinneir 

4  Ex.  776. 

Employer     and 
employe 

Valid 

Fox  V.  Seard 

33  Beav.  327. 

Employer    and 
employe 

Valid 

Gravely  v.  Barnard 

L.  R.,  18  Eq.  518. 
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Trade  or  Pro- 
fession. 

Restriction  as 
to  Time. 

Restriction  as  to  Space. 

Restriction  as 
to  Persons. 

Surgeon 

None 

Ten  miles  of  Newtown 

None 

Three  years 

Five  miles  of  Walsall 

None 

Tailor 

Three  years 

Ten  miles  from  Charing 
Cross 

None 

None 

20  miles  from  Cornhill 

None 

Wine  merchant 

Two  years 

None 

None 

None 

50  miles  from  Burton 

None 
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Relation  of 
Parties. 

Decision, 

Name  of  Case. 

Reference. 

Employer     and 
employe 

Valid 

Palmer  v.  Mallet 

36  C.  D.  411. 

Employer    and 
employe 

Valid 

Everton  v.  Longmore 

15  T.  L.  R.  356. 

Employer    and 
employe 

Valid 

Nicoll  i\  Beere 

53  L.  T.  659. 

Vendor     and 
purchaser 

Valid 

Rolfe  V.  Rolfe 

15  Sim.  88. 

Employer    and 
employe 

Valid 

Rousillon  V. 
Rousillon 

14  C.  D.  351. 

Employer    and 
employe 

Valid 

Parsons  v.  Cotterill 

56  L.  T.  839. 
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APPENDIX  B. 

Instances  of  General  Eestraints,  i.e..  Restraints 
Unrestricted  as  to  Space  or  Persons.* 


1.  Ward  V.  Byrne 

2.  Hinde  v.  Gray 

3.  Whittaker  v.  Howe 

4.  Allsopp  V.  Wheatcroft 

5.  Rousillon  v.  Rousillon 
Badische    Anilin    und 

Soda  Fabrik  v.  Schott, 

Segner  &  Co. 
Moenich  v.  Fenestre 
Nordenfelt's  case 
Underwood  v.  Barker 
British  Manneamann 

Tube  Co.  V.  Phillips 
Dowden  &  Pook,  Ltd. 

V.  Pook 
Lamson  Pneumatic 

Tube  Co.  V.  Phillips 
White  Tompkins,  & 

Courage  v.  Wilson 
Henry    Leetham    v. 

Johnstone-White 

15.  Stuart  v.  Halstead 

16.  Continental  Tyre  & 

Rubber  Co.  v.  Heath 

17.  Nevanas  v.  Walker  & 

Foreman 


6. 


7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 


(1839)  5  M.  &  W.  548    Void 

(1840)  1  M.  &  Gr.  195   Void 

(1841)  3  Beav.  383  Valid  . 
(1872)  L.  R.  15  Eq.  59  Void 
(1880)L.R.14C.D.351  Valid 
L.  K,  1892,  3  Ch.  Valid 

447 

(1892)  61  L.  J.  Ch.  737  Valid 

1894,  A.  C.  535         ...  Valid 

1899,  1  Ch.  300         ...  VaM 

1903,  48  Sol.  J.  117  ...  Valid 


Sed  quaere 


1904,  1  K.  B.  45 


Void 


(1904)  91  L.  T.  363  ...  Valid 

(1907)23T.  L.  R.  469  Valid 

1907,  1  Ch.  322  ...  Void 

1911,  55  Sol.  J.  598  ...  Void 

1913,  29  T.  L.  R.      ...  Valid 
308 

1914,  ICh.  413         ...  Void 


*  The  decisions  in  Leather  Cloth  Co.  v.  Lorsont,  9  Eq.  346,  CastelJi  v. 
Middleton,  17  T.  L.  R.  373,  and  Caribonium  Co.  v.  he  Couch,  109  L.  T.  386, 
687,  are  not  included  in  this  list  since  they  relate  to  secret  processes. 
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INDEX. 

Accountant,  38. 

Acquiescence,  125. 

Adequacy  of  Consideration,  24—26. 

Apprenticeship, 

articles  of,  110. 
Area  of  Restraint,  37 — 43. 
Assignment  of  Benefit,  107 — 109. 
Assistant,  90. 

At  any  time  hereafter,  104. 
Author  and  Publisher,  17. 

Bankruptcy,  113. 
Bonds,  115—117. 
Business, 

arrangements,  102. 

do  business,  96. 

transactions,  80. 
Butcher, 

meaning  of,  98. 

Carry  on,  87 — 90. 

Classification  of  Restraints,  Chapter  II. 

Clients, 

meaning  of,  96. 
Combinations, 

preventing  competition,  56 — 60. 

regulating  prices,  60 — 65. 

regulating  wages,  hours  of  employment,  etc.,  65 — 75. 
Competition, 

contracts  preventing,  49,  56,  102. 

meaning  of,  101. 
Concerned  in,  96. 
Consideration,  Chapter  III. 
Construction,  Chapter  VII. 
Continuation  of  Existing  Service,  25 — ^26. 


1 42  Index. 

County  Court  (jurisdiction  of),  115. 
Customers  of  Covenantee,  13. 

Damages, 

fixed  by  contract,  105,  115. 
Death  of  Covenantee,  109. 
Dentist,  37. 
Dictionary, 

use  of,  86,  87. 
Discretion  of  the  Court,  122. 
Dismissal, 

wrongful,  109,  123. 
Distance, 

how  measured,  103. 
Distinction  bbtwbbn  Classes  of  Restraint,  50—52. 
Doctor,  38. 
Draper, 

meaning  of,  100. 
Duration  of  Restraint,  35,  103. 

Election  between  Remedies,  115. 

Engage  in,  92. 

Engrossing,  Regrating,  and  Forestalling,  62—63. 

Evidence  as  to  Reasonableness,  46. 

Exclusive  Service,  11 — 13,  117 — 122. 

"  Exclusively  "  (contract  to  serve),  120. 

Foreign  Countries,  21 — ^22. 
Frauds, 

statute  of,  28—29. 

General  Restraint,  18 — 21. 

Goodwill,  107. 

Gross, 

assignment  in,  108. 

covenant  in,  53. 

Hard  Bargain,  26. 
Hereafter, 

at  any  time,  104. 
History  of  the  Doctrine,  3 — 7. 
Hosier, 

meaning  of,  100. 
House  Agent,  90. 
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Illegal  Societies,  65 — 72* 

Implication  of  Term  in  Contract,  30,  86,  106. 

Infants,  109—112. 

Injunction, 

when  granted,  114 — 123. 
Interested  in,  93. 
Interim,  123. 

form  of,  124. 

Limit  of  Time  and  Space,  35  et  seq. 
Literal  Construction  not  Adopted,  77. 

Manner  in  which  Trade  is  Worked,  14 — 15. 
Monopoly,  4,  60—65. 
Mutuality,  12. 

Name, 

restraint  as  to,  18. 
Nature  of  Employment,  44. 
Nature  of  Trade,  37. 
Negative  Covenant,  121. 
Neighbourhood,  103. 

Onus  of  Proof,  20,  35,  HI. 
Overlapping  Trades,  97. 

Parcelling  out  a  Trade,  57. 
Parol  Evidence  of  Consideration,  29. 
Partial  or  Particular  Restraint,  10 — 18. 
Particular  Commodity, 

restraint  as  to,  16 — 17. 
Patent-Agent,  89. 
Patents  and  Designs  Act,  15. 
Penalty  Clause,  111,  114. 
Performance, 

meaning  of,  96. 
Personal  Services,  117 — 122. 
Persons, 

restraint  particular  as  to,  11 — 14. 
PopuLOUSNESS  OF  Area,  37. 
Prices, 

fixing,  60—65. 
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Procedure,  114 — 123. 

Public  Policy,  1 — 3.    And  see  Chapter  V. 

Radius, 

how  measured,  103. 
Ratification,  112. 
Reasonableness,  Chapter  IV. 
Receiver,  86,  109. 

Seal, 

contracts  under,  28. 
Secret  Process,  19. 
Set  Up, 

in  practice,  98. 
Severance  of  Contract — 

(1)  as  to  places,  81—82. 

(2)  as  to  persons,  82 — 83. 

(3)  as  to  nature  of  trade,  83 — 84. 
Similar  Business,  101. 
Soliciting 

customers,  60,  89. 
Solicitor,  38,  89. 
Space, 

limit  of,  37 — 43.     And  see  Appendix  B. 
Substituted  Agreement,  112. 

Technical  Terms,  86. 
Theatrical  Contracts,  39,  97,  118. 
Time, 

limit  of,  35—36,  104. 
Trade  Secrets,  19,  45. 
Trade  Union,  65—75. 
Trades, 

schedule  of,  Appendix  A. 

Uncertainty,  76. 

Waiver,  125. 

Wrongful  Dismissal,  123. 
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